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IS an Impermissible content-based
speech restriction where the speaker Is
silenced due to an anticipated disorderly
or violent reaction of the audience.

o defined as “an attempt by those who
dislike a speaker to create such a
disturbance that the speaker must be
silenced.”

45



A police officer has the duty not to ratify
and effectuate heckler's vetonor may he
join a moiling mob intent on suppressing
iIdeas. Instead, he must take reasonable
action to protect” persons exercising their
constitutional rights.

it has long been held that “a hostile
audience Is not a basis for restraining
otherwise legal First Amendment
activity.... it Is Impermissible even to
consider the threat of a hostile audience
when ruling on a permit application.. 6
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The First Amendment provides in part:

Congress shall make no law . . .

abridging the freedom of speech . ..

or the right of the people peaceably
to assemble,

and to petition the Government for a
redress of grievances.



United for Peace & Justice v. City of New York
323 F.3d 175 (2d Cir. 2003)

City denied request for a parade permit
but allowed a stationary rally.



Decision to ban the march but

permit a stationary ral
narrowly tailored to ad

Yy was
dress the

risks and went no further than
necessary to that end.

Stationary rally allowed protesters

to communicate their

message at a

desirable location in close proximity

to the U.N.



ACLU v. Denver
569 F. Supp. 2d 1142 (D. Colo. 2008)

Traditional fora have long been recognized
as places in which assembly communication
of thoughts between citizens, and discussion
of public issues should be welcomed.

Government’s ability to restrict expressive
activity in public fora is very limited.



Reqgulation based upon the
content of speech is subject to
strict scrutiny review.

Must serve a compelling state
Interest and Dbe the least
restrictive means available to
serve that purpose.



Content-neutral regulations are
subject to a less stringent, more
deferential review.

Restriction Is content-neutral if
Its justification does not pertain
to the content of the speech.



Significant governmental interests:

1) protecting public fora from excessive
noise,;

(1) maintaining public places in an attractive
and avallable condition;

(1) preserving order and public safety, e.qg.,
ensuring free flow of traffic on streets and
sidewalks; and

(Iv) maintaining physical security of persons
and property involved in a high profile
event.



The test to determine whether content-
neutral restrictions are narrowly tailored is:

whether the restriction is substantially
broader than is necessary to achieve the
purpose.



The restriction must also allow ample
alternatives for the speaker to communicate his
or her ideas.



Factors bearing on whether alternatives for
communication are ample and adequate:

() whether the alternative permits the
speaker to reach his or her Iintended
audience,

() whether the location of the expressive
activity Is part of the expressive message;

() whether the alternative forum s
susceptible to spontaneous outpourings of
expression, or whether the resort to the
alternative forum requires advance notice,
registration, or some other burden to
spontaneous speech or assembly; and

(v)the cost and convenience of the
alternatives.



A large security zone to protect high
profile political gatherings against terrorist
attacks and violent protests can be
constitutional.

The threat posed by violent or unlawfully

disruptive protestors can be important in
First Amendment analysis

Mere invocation of the need for “security”
will not survive narrow tailoring review.



Significant gov't interests exist as to parades:

(1) parades obstructing emergency vehicles’
access or clogging evacuation routes; and

(1) demonstrators engaging in civil
disobedience may attempt to shut down
convention activities



Court in Coalition to Marchscrupulously
avoided playing a “numbers” game



Court cannot reject a city’s
security plan simply because the
court thinks another plan might
be better.



Alternative means available to
protesters at 2008 DNC.:

(1) permits to hold events in public
parks around Denver;

(1) permits to march in daily parades
along the approved parade route;



(1l1) freedom to speak, demonstrate, or leaflet
on any public street in Denver outside
the security perimeter (including outside
Convention hotels);

(lv) communication with delegates through
the leaflet table; anc

(v) the myriad of traditional media channels
that exist to disseminate idease(g, local
radio, television, newspapers, the
Internet).



OK to prohibit protesters from marching
immediately In front of the convention site
on the day before the convention was to
begin.



Buck v. City of Albuquerque
549 F.3d 1269 (10th Cir. 2008)

Buck was arrested for marching without a
parade permit.



Plaintiffs argued the police were
actually permitting, if not
sanctioning, the march and its flow
Into the streets.

Officers’ conduct, if proven, could
amount to grant of ade facto
permit or waiver of the permit
requirement.




Amnesty Int’l V. Battle
559 F.3d 1170 (1% Cir. 2009)

Police cordon 50 — 75 yards from the
demonstrators

People outside the cordon could not enter the
cordon or see or hear the demonstrators.



A “right to be heard” in the First Amendment.

Right to demonstrate would be
meaningless if governments could isolate
a demonstration so that no one could se¢

or hear It.

“Potential” for violence did not justify the
cordon.



Section 1983 liability if supervisor:
Directed subordinates to act unlawfully o

Knew that the subordinates would act

unlawfully and failed to stop them from
doing so



Clark v. Community for Creative Non-Violence
104 S. Ct. 3065 (1984)

A federal regulation provided in
pertinent part:

In connection with permitted
demonstrations or special events
temporary structures may be erected for
the purpose of symbolizing a message or
meeting logistical needs such as first aid
facilities . . .. Temporary structures may
not be used outside designated camping
areas for living accommodation activities
such as sleeping . . . .



Government has a substantial
Interest in maintaining parks in the
Capital in an attractive and intact
oresence.

Preventing overnight sleeping will
avold some actual or threatenec
damage to the National Mall and the
park.

Thus, the regulation was narrowly
focused to achieve the governmental
Interest.



Acorn v. City of Tulsa
835 F.2d 735 (10th Cir. 1987)

Conduct intended and reasonably
perceived to convey a message
falls within the First

Amendment’s free speech
guarantee.



Ordinance’s license requirement
IN order to engage IN
communicative conduct must
iInclude clear quidelines for the
official issuing the license.

Unfettered discretion in the licensing
official raises concerns that a license
may be denied for reasons unrelated to
the government interest In regulating
the conduct.



Thomas v. Chicago Park Dist.
122 S. Ct. 775 (2002)

Regulations regarding a public

forum that ensure the safety anc
convenience of the people safeguard
the good order upon which civil
liberties depend.



Vlasak v. Superior Ct.
329 F.3d 683 (9th Cir. 2003)

Vlasak brought to the circus a “bull
hook” to exemplify devices used to
gain elephants’ obedience.



City has a substantial interest in
safeguarding its citizens against violence.

The ordinance makes parades and
public gatherings safer by banning
materials that are most likely to
become dangerous weapons. ..

without depriving the city’s residents
of the opportunity to parade or
protest with traditional picket signs.



Camp Legal Defense Fund, Inc. v. City of Atlanta
451 F.3d 1257 (11th Cir. 2006)

To iImpose “special limitations,” the chief of
staff may consider “traffic, public safety,
and limitations contained in any Master
Plan adopted by [the City] Council.”



Sullivan v. City of Augusta
511 F.3d 16 (1st Cir. 2007

Parade ordinance provided.:

“The cost of the permit shall be . . . $100,
plus the costs of traffic control per city

collective bargaining agreemen and

clean up costs, as estimated by the Police
Department.”




Ordinance must furnish narrowly
drawn, reasonable, and definite
standards

that are reasonably specific anc
objective and

do not leave the decision to the whim of
the administrator.



Fee-setting authority assigned to the police
department was not constitutionally
excessive.

Government cannot  profit  from
Imposing licensinc or permit fees< on the
exercise of a First Amendment right.

Only fees that cover the administrative
expenses of the permit or license are
permissible.



Notice periods restrict spontaneous free
expression and assembly rights
safeguarded in the First Amendment.

Advance notice requirements that have
been upheld have most generally been of
less than a week.



