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37 See section above on hiring criteria for discussion regarding tests for applicants; see also, Swearer v.
Karoleski, 563 A.2d 586 (Penn. 1989) (approving the goal of testing personality traits of applicants based
on acorrelation between test results and future on-the-job performance, though invalidating the test
because it lacked a pass/fail standard).
¥ See City of Haverhill, 16 MLC 1215, aff'd 17 MLC 1215 (1989).
jz McKenna v. Fargo, 451 F. Supp. 1355 (D.N.J. 1978), aff'd 601 F.2d 575 (1976).

Id.
See McKenna, supra note 156.
“2 Redmond v. City of Overland Park, 672 F. Supp. 473 (D. Kan. 1987).
“3 City of Boston v. Boston Patrolman’s Association, 8 Mass. App. 220. 392 N.E.2d 1202 (1979); Contev.
Horcher, 365 N.E.2d 567 (lIl. 1977)
“Hild v. Brunner, 496 F. Supp. 93 (D.N.J. 1980).
*® See, e.g., Lucheso v. Dillon, 439 N.Y.S.2d 783 (1981).
“ Nolan v. Police Commissioner of Boston, 420 N.E.2d 335 (1981) (holding that due process only required
that the psychological evaluation be recorded).
" Town of Fairhaven, 20 MLC 1348 (1994).
:z City of Fall River, 20 MLC 1352 (1993); City of Boston, 13 MLC 1706 (1986).

Id.
% Robert T. Guiney v. Police Commissioner of Boston, 411 Mass. 328 (1991); Horsemen’ s Benevolent and
5F;rotective Ass nv. Sate Racing Commission, 403 Mass. 692, 699-700 (1989)

%2 patch v. Mayor of Revere, 397 Mass. 454, 492 N.E.2d 77 (1988).
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Appendix

Sample Form 1 Notice Form — Change in Rule or Practice (Opt. 1)
Sample Form 2 Notice Form — Change in Rule or Practice (Opt. 2)
Sample Form 3 Notice Form — Change in Rule or Practice (Opt. 3)
Sample Form 4 Order

Sample Form 5 Sample Drug Testing Clause

Sample Form 6 Sample Drug Testing Policy Notice

Sample Form 7 Sample Management Rights Clause
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APPENDIX A-2

SAMPLE FORM 1

SAMPLE NOTICE FORM (OPTION 1)

TO: Union President

FROM: Chief

DATE:

RE: Change in Rule or Practice

Be advised that effective thirty (30) days from now, i.e.,
200__, I intend to put the following rule/practice/policy into effect:

’
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SAMPLE FORM 2

SAMPLE NOTICE FORM (OPTION 2)

TO: Union President

FROM: Chief

DATE:

RE: Change in Rule or Practice - Decisional Bargaining

Be advised that effective thirty (30) days from now, i.e., , 200__,

I intend to put the following rule/practice/policy into effect:

If you would like to negotiate the impact of such action on members of
your bargaining unit, please let me know -- in writing -- within five (5)
days of receipt of this notice. Your reply should specify the mandatory
subjects of bargaining which you contend will be impacted.

The following dates are available:

Please select one (or more) date(s) and include such selection in your
written reply as well. If you are unable to meet on any of the dates offered,
please supply me with three (3) alternatives (during normal business
hours), the last of which should be no later than , 200__.

If I have not received a written request for bargaining within five (5) days, I
will consider this a waiver and implement the proposed
rule/practice/policy.
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SAMPLE FORM 3

SAMPLE NOTICE FORM (OPTION 3)

TO: Union President

FROM: Chief

DATE:

RE: Change in Rule or Practice - Offer to Bargain Impact
Be advised that effective thirty (30) days from now, i.e., , 200__,

I intend to put the following rule/practice/policy into effect:

If you would like to negotiate the impact of such action on members of
your bargaining unit, please let me know -- in writing -- within five (5)
days of receipt of this notice. Your reply should specify the mandatory
subjects of bargaining which you contend will be impacted.

The following dates are available:

Please select one (or more) date(s) and include such selection in your
written reply as well. If you are unable to meet on any of the dates offered,
please supply me with three (3) alternatives (during normal business
hours), the last of which should be no later than , 200__.

If I have not received a written request for bargaining within five (5) days, I
will consider this a waiver and implement the proposed
rule/practice/policy.
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SAMPLE FORM 4

ORDER

WHEREFORE, IT IS HEREBY ORDERED that the South Shore
Regional School District Committee (Employer) shall:

1. Cease and desist from failing and refusing to bargain
collectively in good faith with the South Shore Regional
Vocational Technical Teachers Federation, Local 1896, MFT,
AFT, AFL-CIO (Union) over the impacts of the Employer's
decision to not fund or fill certain extra-curricular positions.

2. Take the following affirmative action which will effectuate the
policies of G.L. c. 150E:

a. Within five (5) days from the date of receipt of this
decision, offer to bargain in good faith with the Union
over the impacts of the decision to not fund or fill
certain extra-curricular positions by proposing to meet
at a reasonable time and place.

b. Beginning as of the date of receipt of this decision, pay
the four (4) employees affected by the decision to not
fund or fill certain extracurricular positions the
additional wages and other benefits they formerly
received for performing such duties until one of the
following occurs:

(1) Resolution of bargaining by the parties;

(2) Failure of the Union to accept the offer to
commence bargaining within five (5) days after
notice of the offer;

(3) Failure of the Union to bargain in good faith;
(4) Good faith impasse between the parties.
C. Post the attached Notice to Employees in places where

employees usually congregate and leave posted for a
period of thirty (30) days;

d. Notify the Commission within ten (10) days of the
steps taken to comply with this order.

Commonwealth of Massachusetts



APPENDIX A-6

SAMPLE FORM 5

SAMPLE DRUG TESTING ARTICLE

A. Probationary Employees. Employees may be tested periodically
during the probationary period with or without reasonable suspicion at
such times as may be determined by management.

B. Absence from Duty. An employee who is absent from duty for
more than sixty (60) continuous calendar days on sick leave, injured-on-
duty leave, disciplinary suspension, or leave of absence may be tested
once within the first fourteen (14) calendar days after his/her return to
active duty.

C. Serious Incidents. An employee involved in an incident on
the job which is serious, life threatening, or involves serious bodily injury
may be tested.

D. Career Assignments. An employee may be tested.

Youth Officer/D.A.R.E.

Detective

Drug Assignment

Undercover Task Force

As a condition for promotion to Sergeant

kWb

The Union will not discourage or interfere with an employee's seeking one
of these positions. The employer will not make an appointment in bad
faith as a pretext for testing an employee.

E. Reasonable Suspicion. An employee may be tested after a
determination by the Chief or his/her designee that there is reasonable
suspicion to test the employee. Reasonable suspicion is a belief based on
objective facts sufficient to lead a reasonably prudent person to suspect
that an employee is using or is under the influence of drugs so that the
employee's ability to perform his/her duties is impaired. Reasonable
suspicion shall be based upon information of objective facts obtained by
the department and the rational inferences which may be drawn from
those facts. The information, the degree of corroboration, the results of
the investigation or injury and/or other factors shall be weighed in
determining the presence or absence of reasonable suspicion.

F. Random Testing. Employees that sign a consent form, and those
that may be placed on a disciplinary probation status, may be tested at
such times as may be determined by management.
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APPENDIX A~T7

G. Procedures.

1. Hair samples, urine samples, or blood samples when
requested by the Chief will be taken from an employee or a prospective
employee according to directions provided by the testing facility. The
sample will either be hand delivered to the testing facility or it will be
mailed via overnight courier service such as provided by Federal Express.

2. The laboratory selected to conduct the analysis must be
experienced and capable of quality control, documentation, chain of
custody, technical expertise and demonstrated proficiency in
radioimmunoassay testing. A certificate from such facility will be issued
for use in all discipline cases. (Only a laboratory which has been properly
licensed or certified by the state in which it is located to perform such
tests will be used.) The testing standards employed by the laboratory
shall be in compliance with the Scientific and Technical Guidelines for
Drug Testing Programs, authored by the Federal Department of Health
and Human Services, initially published on February 13, 1987, and as
updated.

3. The employee to be tested will be interviewed to establish the
use of any drugs currently taken under medical supervision.

Any employee taking drugs by prescription from a licensed
physician as a part of treatment, which would otherwise constitute illegal
drug use, must notify the tester in writing and include a letter from the
treating physician. Any disclosure will be kept confidential with tester.

4. Test results will be made available also to the employee upon
request. Employees having negative drug test results shall receive a
memorandum stating that no illegal drugs were found. If the employee
requests it, a copy of the memorandum will be placed in the employee's
personnel file.

5. The testing procedures and safeguards provided in this
policy shall be adhered to by all personnel associated with the
administering of drug tests. The employees will be accompanied by an
officer from the department assigned to supervise the taking of the
sample and responsible for proper conduct and uniform procedures of
the sampling process. The employee will be assigned a test code
identification for the purposes of maintaining anonymity and to assure
privacy throughout the sampling and testing procedure. The employee
will sign and certify department documentation that the coded
identification on the testing sample corresponds with the assigned test
code identification.
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0. The employee to be tested will be notified of the test
requirement a reasonable time before testing and when blood or urine
samples are to be taken, shall report to the station at the time designated
for transportation to the medical facility or laboratory designated by the
department to obtain the testing sample. Hair samples may be taken at
the station.

7. The department will designate to the testing facility the
specific drugs for which the sample is to be analyzed. The testing facility
will report findings only as to those specific drugs for which the
department requested testing.

The testing shall consist of an initial screening test, and, if that is
positive, a confirmation test. The confirmation test shall be by gas
chromatography or mass spectrometry.

8. Each step of the processing of the test sample shall be
documented in a log to establish procedural integrity and the chain of
custody. Where a positive result is confirmed, test samples shall be
maintained in secured storage for as long as necessary.

H. Prohibited Conduct.

1. [llegal possession of any controlled substance.
2. Illegal use of any controlled substance.
3. Refusal to comply with the requirements of this drug policy.
4. Improper use of prescription medicine.
L. Impairment by Prescription Medicine. An employee shall notify

the chief when required to use prescription medicine which the
employee has been informed may impair job performance. The employee
shall advise the chief of the known side effects of such medication and
the prescribed period of use. The chief of police shall document this
information through the use of internal confidential memoranda
maintained in a secured file. The employee may be temporarily
reassigned to other duties, or prohibited from working, where
appropriate, while using prescription medicine which may impair job
performance or create unsafe working conditions. An employee
prohibited from working may utilize sick leave or [.0.D. leave where
appropriate or may be placed on unpaid leave of absence if neither sick
leave or 1.0O.D. leave is available.
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SAMPLE FORM 6

SAMPLE DRUG TESTING POLICY NOTICE

The position of a professional law enforcement officer is a public trust.
The illegal use of drugs by members of this department is strictly
prohibited. As the Massachusetts Supreme Judicial Court stated in the
case of O'Connor v. Police Comm’r of Boston, 408 Mass. 324 (1990):

Drug use is often difficult to discern. Yet, drug
use by police officers has the obvious potential,
inimical to public safety and the safety of fellow
officers, to impair the perception, judgment,
physical fitness, and integrity of the users.
Furthermore, the unlawful obtaining, possession
and use of drugs cannot be reconciled with
respect for the law. Surely, the public interest
requires that those charged with responsibility
to enforce the law respect it. Surely, too, public
confidence in the police is a social necessity and
is enhanced by procedures that deter drug use
by police cadets.

Attached for your information are copies of the Law Enforcement Code of
Ethics and the Police Code of Conduct as most recently amended by the
International Association of Police Chiefs. These embody the noble goals
of our profession.

Be advised that during the period of your probation and during your
attendance at an approved police recruit training academy, you will be
subject to drug testing. Such testing may take the form of urinalysis, hair
analysis or blood testing. Samples may be collected on an unannounced
(random) basis without any need to demonstrate reasonable
suspicion/probable cause to suspect illegal drug use. The detection of a
controlled substance will subject you to disciplinary action, including
dismissal.

Please sign below indicating that you are aware of and consent to the
department's drug testing policy and procedure.
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CONSENT

I agree that during the period of my probation and during the period I am
enrolled in an approved recruit training academy, I shall upon request
submit urine, hair and/or blood samples for drug testing aimed at
detecting the presence or residue of controlled substance. I understand
that illegal drug use is strictly prohibited and that violation of this policy
will result in discipline, including dismissal.

SIGNED:

(Signature)

(Name)

(Address)

(City/Town)

COMMONWEALTH OF MASSACHUSETTS

, SS. Date: , 200__

On this ____ day of , 200__, before me, the
undersigned notary public, personally appeared ,
proved to me through satisfactory evidence of identification, which was my
personal knowledge of said individual, to be the person whose name is
signed on the preceding or attached document, and acknowledged to me
that he/she signed it voluntarily for its stated purpose.

, Notary Public
My Commission Expires:
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Sample Form 7

MANAGEMENT RIGHTS CLAUSE

Nothing in this Agreement shall limit the City/Town in the exercise
of its function of management and in the direction and supervision of the
City/Town 's business. This includes, but is not limited to the right to:
add or eliminate departments; require and assign overtime; increase or
decrease the number of jobs; change process; contract out work; assign
work and work to be performed; schedule shifts and hours to work and
lunch or break periods; hire; suspend; demote, discipline, or discharge;
transfer or promote; layoff because of lack of work or other legitimate
reasons; establish rules, regulations, job descriptions, policies and
procedures; conduct orderly operations; establish new jobs; abolish and
change existing jobs; determine where, when, how and by whom work
will be done; determine standards of proficiency in police skills and
physical fitness standards; except where any such rights are specifically
modified or abridged by terms of this Agreement.

Unless an express, specific provision of this Agreement clearly
provides otherwise, the City/Town, acting through its City/Town
Manager and Police Chief or other appropriate officials strictly adhering
to the chain of command as may be authorized to act on their behalf,
retains all the rights and prerogatives it had prior to the signing of this
Agreement either by law, custom, practice, usage or precedent to manage
and control the Police Department.

By way of example but not limitation, management retains the
following rights:

° to determine the mission, budget and policy of the
Department;
° to determine the organization of the Department, the

number of employees, the work functions, and the
technology of performing them,;

] to determine the numbers, types, and grades of
positions or employees assigned to an organizational
unit, work project, or to any location, task, vehicle,
building, station or facility;

° to determine the methods, means and personnel by
which the Department's operations are to be carried;

° to manage and direct employees of the Department;
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to maintain and improve orderly procedures and the
efficiency of operations;

to hire, promote and assign employees;

for legitimate safety purposes to transfer, temporarily
reassign, or detail employees to other shifts or other
duties;

to determine the equipment to be used and the
uniforms to be worn in the performance of duty;

to determine the policies affecting the hiring,
promotion, and retention of employees;

to establish qualifications for ability to perform work in
classes and/or ratings, including physical, intellectual,
and mental health qualifications;

to lay off employees in the event of lack of work or
funds or under conditions where management believes
that continuation of such work would be less efficient,
less productive, or less economical;

to establish or modify work schedules and shift
schedules and the number and selection of employees
to be assigned not inconsistent with the provisions of
this agreement;

to take whatever actions may be necessary to carry out
its responsibilities in situations of emergency;

to enforce existing rules and regulations for the
governance of the Department and to add to or modify
such regulations as it deems appropriate subject to
fulfilling its bargaining obligations;

to suspend, demote, discharge, or take other
disciplinary action against employees, to require the
cooperation of all employees in the performance of this
function, and-to determine its internal security
practices.

Management also reserves the right to decide whether, when, and
how to exercise its prerogatives, whether or not enumerated in this

Agreement.
deemed a waiver.

Accordingly, the failure to exercise any right shall not be
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Nothing in this article will prevent the Union from filing a grievance
concerning a violation of a specific provision of this contract. However,
where no specific provision of the contract limits its ability to act,
management may exercise its rights under this article without having
such actions being subject to the grievance procedure.

The parties agree that each side had a full opportunity during the
course of negotiations to bargain over any and all mandatory bargaining
subjects, whether or not included in this Agreement. Accordingly, as to
any such matter over which the contract is silent, the City/Town retains
the right to make changes but only after prior consultation with the
Union, involving notice and opportunity to bargain, if the Union so
requests, to the point of agreement or impasse.

It is understood and agreed by the parties hereto that the
City/Town does not have to rely on any collective bargaining contract
with its employees as the source of its rights and management
prerogatives. This contract does not purport to spell out the job
responsibilities and obligations of the employees covered by this contract.
Job descriptions are not meant to be all-inclusive. Management reserves
the right to assign duties consistent with an officer’s training and ability,
regardless of whether the exact duty is listed in a written job description.
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