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INTEREST OF THE AMICI CURIAE

The undersigned amici curiae are the National Black
Police Association, National Association of Black Law
Enforcement Officers, Women in Federal Law Enforcement,
the National Center for Women & Policing, and Americans
for Effective Law Enforcement, Inc.! Amici are law
enforcement membership and educational organizations.
“They share an interest in the outcome of this case because
they are committed to improving police responses to
domestic violence, and believe that, if the allegations in this
case are correct, the conduct of the Castle Rock Police
Department fell far beneath acceptable police standards.
Amici seck to inform this Court about the widely recognized
and adopted standard practices utilized by police around the
country in responding to domestic violence, and to emphasize
that the constitutional procedures adopted here would
establish only a minimal floor that is far less burdensome
than the “best practices” already typically employed by law
enforcement in domestic violence cases.

STATUTORY PROVISIONS

The Due Process Clause of the Fourteenth Amendment
provides, in relevant part, “nor shall any state deprive any
person of life, liberty, or property, without due process of
law.” U.S. Const. amend. XIV, § 1. Relevant state statutes
are included in the appendix to this brief. See App. 1a-4a.

' Letters from the parties providing consent were submitted to the Clerk
of the Court. Pursuant to Rule 37.6, amici state that no counsel for any
party has authored any part of this brief, and no person other than amici
curiae, their members, or their counsel made a monetary contribution to
the preparation or submission of this brief,



SUMMARY OF ARGUMENT

1. Respondent does not seek to relitigate DeShaney,
which was a substantive due process case rejecting a
fundamental constitutional right to protection. Hers is a
procedural due process claim of the sort that DeShaney
expressly distinguished. Petitioner’s assertion that DeShaney
precludes her claim would mean that states cannot create
benefits that are entitled to constitutional due process
protection.

2. As a protected person under a Colorado domestic
violence protection order, Respondent had a legitimate
entitlement to police enforcement of the order. Colorado law
explicitly dictates that police employ “every reasonable
means to enforce” domestic violence protection orders, and
the legislative intent confirms the mandatory nature of the
statutory requirement. The protection order made the
statutory benefit concrete and personal to Respondent. She
was entitled (and reasonably expected) to rely on the promise
of enforcement.

3. Respondent’s enforcement right is sufficiently certain
to create a legitimate entitlement. The Colorado statute
eliminates meaningful police discretion, and what remains is
no more than this Court has repeatedly allowed while still
finding an entitlement. Petitioner’s suggestion that the
Constitution cannot require more procedures than the State
itself provides rehashes an argument this Court has
repeatedly rejected.

4. The police ignored Respondent and denied her
repeated pleas for enforcement without reasoned
consideration. No matter how appropriate process is defined,
she was not provided it.



5. The Respondent’s interest, the risk of erroneous
deprivation and value of additional process, and the
government’s interest, all militate in favor of establishing a
procedural floor for these police decisions. Implementing
such procedures would not detrimentally affect law
enforcement. Current police practices in domestic violence
cases far exceed the en banc court’s constitutional minimum.

ARGUMENT

I. DESHANEY DOES NOT FORECLOSE
RESPONDENT’S PROCEDURAL DUE PROCESS
CLAIM.

A. The Due Process Claim At Issue Is Procedural,
Not Substantive In Nature.

Petitioner seeks to conflate substantive and procedural
due process by observing that “the alleged procedural failing
derives only from the lack of a favorable result, and the only
curative procedural remedy would presumably be one that
guaranteed Ms. Gonzales a different result.” See Pet Br. 13.
This observation is a mere truism because all due process
claims, by definition, require an allegation that the state
denied life, liberty, or property.” The difference between
substantive and procedural claims is not in whether the
plaintiff alleges that she was deprived of a substantive benefit
(to have an injury, she always must). Rather, it is in whether
the plaintiff alleges that the denial is caused by the failure of
the state to employ adequate procedures to guard against

? Were Petitioner correct, every complaint alleging a due process
violation as a result of the denial of a substantive benefit would be a de
Jacto substantive due process complaint, and no plaintiff could state a
proper claim for denial of procedural due process. See U.S. Const. amend.
X1V, § 1 (state may not “deprive any person of life, llberty, or property,
without due process of law.”) (emphasis added).
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erroneous deprivation (procedural due process), or the failure
of the state to provide an adequate justification for its action
(substantive due process).

To be sure, Respondent believes that her pleas for
enforcement should have been heeded and the murder of her
three girls averted. But at base she claims that Petitioner
ignored her requests for assistance. In fact, she alleges that
Petitioner’s policy and practice is to ignore requests like hers
without employing any procedural protections at all. PA
129a. Had minimal fair process been employed, she would
not have been erroneously deprived of the enforcement to
which she was entitled. She stated a claim for denial of
procedural due process that is separate entirely from her
dismissed claim for denial of substantive due process.

B. States Have Power Under DeShaney To Create
Property Rights In Police Protection.

Petitioner asks this Court to carve out a special exception
to the states’ historic ability to create property rights,
asserting that DeShaney precludes states from “ever
recognizing a non-traditional Roth-type property interest in
police enforcement procedures.” Pet. Br. 12. Petitioner’s
position is contradicted by the United States, which
recognizes that “courts should recognize an entitlement to
enforcement ... when the legislature has clearly indicated that
to be its intent,” U.S. Br. 9, and is unsupportable under
DeShaney and this Court’s due process jurisprudence.

States are always free to provide their citizens whatever
benefits they choose and to create whatever property rights
that follow. See Bishop v. Wood, 426 U.S. 341, 344 (1976)
(“[Tihe sufficiency of the claim of entitlement must be
decided by reference to state law.”); Board of Regents v.
Roth, 408 U.S. 564, 577 (1972) (property rights may “stem
from an independent source such as state law”), This Court’s



jurisprudence is replete with examples of states creating
protected property and liberty interests in rights that, like
police protection, do not spring from the Constitution. See
Vitek v. Jones, 445 U.S. 480, 488 (1980) (“There is no
‘constitutional or inherent right to parole,’ but once a State
grants a prisoner the conditional liberty properly dependent
on the observance of special parole restrictions, due process
protections attach to the decision to revolve parole.”)
(citations omitted). Indeed, 30 years ago, this Court “fully
and finally rejected the wooden distinction between ‘rights’
and ‘privileges’ that once seemed to govern the applicability
of procedural due process rights.” Roth, 408 U.S. at 571.

Should they choose to do so, the states are no less able to
create property rights in police enforcement than they are in
previously recognized benefits. Police enforcement of
domestic violence protection orders is at least as compelling
as other so-called “Roth-type” property interests. See Br. of
Amici Curiae Nat'l Network to End Domestic Violence
(“NNEDV”) at 7, 19-20, 25-29. The fact that police
protection is a critical service of civil society that is
monopolized by the State suggests that police protection
should be more, not less, subject to the requirements of
procedural due process. “[D]ue process of law
command([s] that public agencies ... such as the police, which
possesses broad and virtually monopolistic powers to use
force and restraint upon the citizenry — act according to
uniform, visible, and regular rules of law. When the
extraordinary powers of the police are used unconstrainedly —
that is, in the absence of such rules — they are used arbitrarily
in a constitutional sense, in violation of due process” 1 ABA
Standards for Criminal Justice, 1-4.5, comment. 1-124 (2d
ed. 1980 & Supp. 1986) (quoting Amsterdam, The Supreme
Court and the Rights of Suspects in Criminal Cases). See
Boddie v. Connecticut, 401 U.S. 371 (1971) (state
monopolization of process for divorce requires it to make
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process accessible to all); Archie v. Racine, 847 F.2d 1211
(7th Cir. 1988) (en banc) (“When a state cuts off sources of
private aid, it must provide replacement protection™), cert.
denied, 489 U.S. 1065, 1223 (1989); Dawson v. Milwaukee
Hous. Auth., 930 F.2d 1283, 1284 (7th Cir. 1991) (citing
Archie for proposition that “state may constrain [liberty]
indirectly as well as directly — by suppressing private
alternatives as well as by preventing self-help”).

Certainly, DeShaney does not restrain state power.’
DeShaney held only that the Constitution does not “impose
on state and local governments an affirmative obligation to
prevent private-party violence.” DeShaney v. Winnebego
Cnty Dep’t of Soc. Servs., 489 U.S. 189, 195 (1989). And as
even Petitioner is forced to concede, Pet. Br. 15, DeShaney
explicitly contemplated that a state might afford its citizens
“an ‘entitlement’ to receive protective services in accordance
with the terms of the statute, an entitlement which would
enjoy due process protection against state deprivation
under ... Roth.” DeShaney, 489 U.S. at 195 n.2.

* Petitioner relies on two out-of-context quotations from legal

commentators, both of whom support Respondent. See Pet. Br. 15-16
(citing Profs. Jones and Strauss). Jones concludes that plaintiffs who
““were the holders of valid state orders of protection the police refused to
enforce without first offering them procedural due process in the form of
predeprivation notice and a hearing on the refusal, ... may have a viable
procedural due process claim.” See Jones, Battered Spouses’ Section 1983
Damage Actions Against the Unresponsive Police After DeShaney, 93

_W.Va. L. Rev. 251, 351 (1991) . Strauss, an outspoken DeShaney critic,
recognized that its “limited” holding “left open the possibility that
persons .., might recover under the procedural components if they could
show that state law created an ‘entitlement’ to receive protective services
in accordance with the terms of [a] statute.” See Strauss, Due Process,
Government Inaction, and Private Wrongs, 1989 Sup. Ct. Rev. 53, 56
(1989) (quoting DeShaney, 489 U.S. at 195 n.2).



II. COLORADO VESTED RESPONDENT WITH A
PROPERTY INTEREST IN ENFORCEMENT OF
HER PROTECTION ORDER.

The state of Colorado conferred upon Respondent a
protected property interest in police enforcement of her
protection order. The interest originated in Colorado law --
which requires that police enforce domestic violence
protection orders -- and was bestowed upon Respondent
individually when a Colorado court determined that her
estranged husband posed a threat to her and her children and
issued to her a protection order with explicit instructions to
police and notice to her that it must be enforced.

A person obtains a property interest in a state benefit
when she has “a legitimate claim of entitlement to it.” Roth,
408 U.S. at 577. The touchstone of entitlement is mutual
expectation. Kentucky Dep’t of Corrs. v. Thompson, 490 U.S.
454, 465 (1989) (“objective expectation™); Vitek, 445 U.S. at
489 (“justifiable expectations™); see also Roth, 408 U.S. at
577 (“more than a unilateral expectation™). States may create
entitlements for a particular class of individuals if they define
benefits and purposefully guide their officials to distribute
those benefits to the class. See Roth, 408 U.S. at 577,
Goldberg v. Kelly, 397 U.S. 254, 262 (1970). States do not
create entitlements if they merely allow officials to award or
deny benefits “for whatever reason or for no reason at all.”
Olim v. Wakinekoba, 461 U.S. 238 (1983) (quotation marks
and citation omitted); see also Cleveland Bd. of Educ. v.
Loudermill, 470 U.S. 532, 543-44 & n.9 (1985) (recognizing
property interest despite discretion).

A. Colorado Law Explicitly Mandates Enforcement
of Protection Orders.

Colorado law authorizes courts to issue protection orders
in family cases and unambiguously requires state police to



enforce them. Respondent obtained her protection order
pursuant to Section 14-10-108(2)(b)-(¢) of the Uniform
Dissolution of Marriage Act, which authorizes state courts to
award an order “enjoining a party from molesting or
disturbing the peace of the other party or of any child [or]
excluding a party from the family home ... upon a showing
that physical or emotional harm would otherwise result.”
Colo. Rev. Stat. § 14-10-108(2)(b)-(c).

Once the state court awarded the protection order to
Respondent and the order was served on Mr. Gonzales, its
enforcement was made mandatory by Section 18-6-803.5.
See id. § 14-10-109 (“the duties of police officers enforcing
orders issued pursuant to ... 14-10-108 shall be in accordance’
with section 18-6-803.5). That section requires that “[a]
peace officer shall use every reasonable means to enforce a
restraining order.” See id. § 18-6-803.5(a) (emphasis added).

Petitioner and the United States contend that, despite the
express terms of the statute, it does not create any mandatory
benefit. This contention is unavailing for several reasons.

First, Petitioner and its supporting amici wrongly frame
this case as concerning an entitlement to “arrest.” U.S. Br.
15, et seq. In fact, Respondent’s claim is for “every
reasonable means to enforce” the protection order, PA 128a.
“Enforcement,” as used in the Colorado statute, may include
arrest, and often must. But it may alternatively or additionally
include obtaining a warrant or securing children.* While

? Police commonly understand that they play a critical protective role in
domestic violence cases that is only partially defined by the power to
arrest. Cf e.g., Int’l Ass’n of Chiefs of Police (“IACP”), Model Policy
(rev. 1997) (“IACP Policy™) (App. B 9a) (requiring officers to provide
assistance to victims, batterers, and children, including to “[e]nsure the
safety of the children”). The IACP Policy treats arrest as non-mandatory,
but treats the obligation to ensure the safety of children and parties as

(continued...)



amici believe an arrest was in fact mandated here, this Court
need not decide whether Respondent had a protected property
interest in an arrest per se. If, as the en banc court of appeals
found, the state created an entitlement to “enforcement,”
regardless of the means chosen to effect it, she stated a claim.

Putting aside the specific duty to arrest, Petitioner and
the United States concede that under the plain meaning of the
statute, some enforcement is required. See Pet. Br. 28
(dismissing “shall arrest” language because seen as
inconsistent with every “‘reasonable means’ requirement of
the first sentence”); U.S. Br. 15 (reading arrest provision in
context of “command that immediately precedes it, which
provides that police ‘shall use every reasonable means to
enforce’ a protection order”) (emphasis altered).

Second, Petitioner and the United States ignore Colorado
precedent regarding the meaning of the word “shall” in a
statute. People v. Guenther, 740 P.2d 971, 975 (Colo. 1982)
(“shall” has a “mandatory connotation™); People v. Clark,
654 P.2d 847, 848 (Colo. 1982). Where the use of the
mandatory “shall” is unambiguous, as it is here, the statute is
presumed to be mandatory. Morgan v. Genesee Co., LLC, 86
P.3d 388, 393 (Colo. 2004) (applying presumption under
Colorado law that “shall” is mandatory). Petitioner argues
that this presumption is overcome on a showing that “the
context indicates otherwise.” Pet. Br. 29-30 (citing DiMarco
v. Department -of Rev., 857 P.2d 1349, 1352 (Colo. App.

mandatory. Compare id. 8a (officers “should” arrest), with id 9a
(“officers are required to assist ... the parties [and] ensure the safety of
children”). Excerpts of various police policies, including the IACP
Policy, are included in the appendices to this brief (“App.”). Due to the
number of the cited policies, amici have included only five in the
appendix; most, however, are available in their entirety via the internet;
the remainder are in the possession of counsel.
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1993)). But in this context, Petitioner has made no such
showing, nor can it. See Hearing on H.B. 1253 Before the
House Judiciary Comm. (“Hearings”), 1994 Leg. Colo. 1994)
(statement of Rep. Kemns, sponsor) (“The police must make
probable cause arrests.”); cf Br. of Amici Curiae Nat'l
Coalition Against Domestic Violence (“NCADV”) at IV
(domestic violence mandatory arrest statutes are intended to
mandate arrest and terminate discretion).

Third, the legislative history of the statute confirms that
the enforcement provisions are mandatory. See Public Citizen
v. United States, 491 U.S. 440, 454-55 (1989) (referring to
legislative history); Grant v. People, 48 P.3d 543, 546-47
(Colo. 2002). The Colorado legislature adopted the
mandatory enforcement statute specifically to protect women
and children (such as Respondent) against abusive spouses
and to remedy the police's long history of refusing to
intervene on behalf of victims of domestic violence. See PA
25a (“The Colorado legislature clearly wanted to alter the
fact that the police were not enforcing domestic abuse
restraining orders.”). In 1994, when the mandatory
enforcement provisions were enacted, it was understood that
domestic violence was “the single largest cause of injury to
women in the United States, more common than auto
accidents, muggings, and rapes combined.” See Fuller &
Stansberry, 1994 Legislature Strengthens Domestic Violence
Protection Orders, 23 Colo. Law. 2327 (Oct. 1994); Colo.
Rev. Stat. § 18-6-801.5 (finding that “domestic violence is
frequently cyclical in nature, involves patterns of abuse, and
can consist of harm with escalating levels of seriousness™).
Colorado’s criminal justice system was seen by the statutes’
primary sponsors in the legislature as inconsistent and
flawed. See Hearings, supra (statement of Rep. DeGette,
sponsor) (Colorado’s “domestic violence laws are lagging
behind”); id. (statement of Rep. Kerns, sponsor) (“[Tlhe
entire criminal justice system must” act in a consistent
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manner, which does not now occur.”). The legislature
“wanted to put together a bill that would really attack the
domestic violence problems ... and that is that the perpetrator
has to be held accountable for his actions, and that the victim
needs to be made to feel safe.” Id. The legislature’s solution,
among other things, was to mandate enforcement of
protection orders, thereby purposefully and intentionally
- empowering protected parties with the expectation of safety
and statutorily reversing the history of police indifference.
See id. (“The police must make probable cause arrests. The
prosecutors must prosecute every case.”); Wanless,
Mandatory Arrest: 4 Step Toward Eradicating Domestic
Violence, but is it Enough?, 1996 U. Ill. L. Rev. 533, 541-
542 (1996) (noting statutes only permitting arrest had little
effect, leading to mandatory statutes); IACP National Law
Enforcement Pol'y Ctr., Domestic Violence Concepts and
Issues Paper (Rev. 1996) (“IACP Concept Paper”™) (App. C
23a) (discussing differences between mandatory and
preferred arrest statutes).

In short, if the Colorado domestic violence statute, with
its plain meaning and clear legislative purpose, does not
mandate enforcement, it is difficult to imagine how a state
legislature could ever do so.

B. The Protection Order Personally Defined
Respondent’s Enforcement Right.

Respondent had a property right in enforcement because
the Colorado protection order personally defined for her an
otherwise general right of police enforcement. See Siddle v.
City of Cambridge, 761 F. Supp. 503, 509 (S.D. Ohio 1991)
(*[Wlhen a protective order exists, as in this case, there is a
governmental duty to protect the individual.”); Coffiman v.
Wilson Police Dep’t, 739 F. Supp. 257, 264-65 (E.D. Pa.
1990) (finding that ordinarily “the duty to protect is owed by
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a municipality to the citizenry as a whole, rather to any
individual,” but “the orders of court create a property interest
in police enforcement that is cognizable under Roth*). “The
case for due process protection grows stronger as the identity
of the persons affected by a governmental choice becomes
clearer; and the case becomes stronger still as the precise
nature of the effect on each individual comes more
determinately within the decisionmaker’s purview.” Tribe,
American Constitutional Law § 10-7, 503-04 (1978).

In arguing that the order is not binding on police,
Petitioner and the United States misapprehend its import,
which was to take the ephemeral rights described in the
statute and to make them concretely Respondent’s. See
Siddle, 761 F.Supp. at 509 (explaining effect of order);
Coffiman, 739 F. Supp. at 264-65 (same).

Petitioner and the United States wrongly assume that the
order had only the effect of an injunction. The police are
required to enforce the order, not because the protection
order enjoined them, but because the statute required its
enforcement. The statutory summary on the order’s backside
was not an injunction; it simply provided supplementary
notice to Respondent and to police that the statute must be
heeded. Respondent was entitled to rely on the order, the
essence of which was enforcement. See Roth, 408 U.S, at 577
(“[1]t is a purpose of the ancient institution of property to
protect those claims upon which people rely in their daily
lives, reliance that must not be arbitrarily undermined.”).
Indeed, both the police and the courts regularly instruct
victims of domestic violence that protection orders will
entitle them to increased police protection, and victims
typically rely on this expectation. See Ptacek, Batrered
Women in the Courtroom: The Power of Judicial Responses
161 (NEU Press 1999).
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The Respondent’s protection order evinced a judicial
determination that she was within the class of persons
entitled to receive the statutory benefit of enforcement. Once
that individualized determination was made, it could not be
withdrawn without adequate procedures. Thus, the cases
cited by Petitioner and the United States are distinguishable.
In neither Doe by Fein v.. District of Columbia, 93 F.3d 861
(D.C. Cir. 1996), Doe by Nelson v. Milwaukee Cnty, 903 F.2d
499 (7th Cir. 1990), nor Jones v. Union Cnty, 296 F.3d 417
(6th Cir. 2002) was the court asked to determine whether a
plaintiff had a property right in a protection order. Rather, the
courts held only that their plaintiffs did not have a right “in
the rare air” to government services, including protection
under a general statute.’

3 In Doe by Nelson, for example, the court determined that a minor
plaintiff could not base a procedural due process claim on the state's
failure to investigate a child abuse complaint within 24 hours of its filing,
as state law required. 903 F.2d at 502. Unlike in this case, where
Respondent “securely and durably” holds the protective order and clearly
benefits from its enforcement, the Doe by Nelson court reasoned that
there was no clear beneficiary for the investigation. /d. at 504 (“it is
impossible to say that the right to an investigation of a report of child
abuse ‘securely and durably’ belongs to anyone at all”). These cases also
demonstrate that the enforcement requirement here directs a substantive
benefit, and not a precatory procedural guideline as Petitioner and the
United States suggest. Pet. Br. 30-32; U.S. Br. 21. The plaintiff in Doe by
Nelson claimed an entitlement to investigatory procedures on a timetable
that was intended only to guide the internal processes of government and
on which she did not rely. The Doe by Nelson court rejected the claim, in
part, because the contingent derivative benefits that may derive from an
investigation were too indirect. Doe by Nelson, 903 F.2d at 504. Here, by
contrast, enforcement of the protective order is not a procedure, but a
substantive result that confers a direct benefit relied on by the protected

party.
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C. Respondent’s Property Interest Is Not Defeated by
the Police’s Limited Discretion.

Petitioner (at 25-30) and the United States (at 15-22)
argue that police retain significant discretion under the statute
for three reasons: 1) police discretion cannot be eliminated
even by statutory mandates; 2) the statute itself contemplates
substantial police discretion; and 3) a probable cause
determination requires some discretion. These arguments
vastly overstate whatever discretion remains in this
purposefully mandatory statute, and underestimate the
amount of discretion needed to defeat an entitlement.

First, the idea that police always retain discretion derives
largely from treatlses discussing only traditional criminal
statutes usmg "shall."s Whether or not there is any validity to
this notion in that context,’ it cannot possibly apply to
domestic violence enforcement statutes such as Colorado’s,
which were enacted for the specific purpose of eliminating
the police’s infamous history of abusing their discretion by
failing to enforce protection orders. See PA 25a (“The
Colorado legislature clearly wanted to alter the fact that the
police were not enforcing domestic abuse restraining

® The Petitioner notes Kenneth Culp Davis's theories of police discretion,
cited by Judge Hartz. PA 92a-93a. While Davis does not think that police
discretion can be entirely eliminated, he argues that discretion “should be
confined, structured, and checked” because “discretion that is checked is
obviously less likely to be arbitrary than discretion that is unchecked.”
Davis, Police Discretion 144-45 (West 1975). Davis's book predates
domestic violence mandatory enforcement statutes; thus, it does not
respond to statutes, such as this one, that purposefully eliminate
dlscretlon that has been systematically abused.

" LaFave acknowledges: “[aJrrest statutes are commonly drafted in
mandatory terms, and on the infrequent occasions when courts are called
upon to speak to the question they typically assert that the police lack
authority not to invoke the criminal process when the evidence is
sufficient to arrest.” LaFave & Israel, Crim. Procedure 625 (2d ed. 1992).
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orders.”); cf. Nearing v. Weaver, 670 P.2d 137, 142 (Or.
1983) (describing purpose of Oregon mandatory enforcement
statute as “to negate any discretion...in enforcing restraining
orders issued under Oregon’s Abuse Prevention Act”). If the
legislative command is to mean anything, it is that the
Colorado police no longer have discretion regarding whether
to enforce protection orders.

Second, Petitioner conflates the Colorado statute’s
various means (which include arrest, warrant, etc.) with its
singular end (which in accordance with the plain language
and legislative intent, is unambiguously to enforce protection
orders by “every reasonable means™). Petitioner argues that
the phrase “every reasonable means” contemplates discretion
and that the police must use discretion to decline arrests
when violations are de minimis. See Pet. Br. 28 (“step back”
order in response to restrained person stepping one yard
inside restricted zone). In objectively de minimis situations,
arrest may or may not be required. But that does not dilute
the absolute requirement of "enforcement," and the word
“every” which precedes it makes clear that “enforcement” is
absolutely required. In short, whatever discretion the police
possess with respect to the statute is constrained to selecting
the means but not the end of enforcement.® This is directly

® Petitioner further argues that because two options -- an arrest and a
warrant for arrest -- may be construed as “reasonable means to enforce,”
enforcement is not a “particular” enough result to create a property
interest. Pet. Br. 29 (citing Thompson, Olim, and Sandin). This argument
misconstrues the cases. The particularity rule Petitioner seeks to impose is
not the “holding” in Sandin as Petitioner represents, but rather the
“undesirable” Hewitt methodology (followed by Thompson and Olim)
that Sandin expressly rejects. See Sandin v. Connor, 515 U.S. 472, 482,
483 n.5 (1995) (citing Hewitt v. Helms, 482 U.S. 755 (1987)). Moreover,
even before it was abandoned, the Hewitt methodology was typically
employed only in prison liberty cases, where it wrongly “encouraged
prisoners to comb regulations in search of mandatory language on which
to base entitlements to various state-conferred privileges.” Id. at 481,

(continued...)
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analogous to cases involving property rights (e.g. public
education), where discretion to choose precise means
(curricula) are left to decisionmakers (individual teachers),
but the entitlement (education) is required. See, e.g., Goss v.
Lopez, 419 U.S. 565, 573-74 (1975).

Every court we are aware of that has examined the effect
of a court order awarded pursuant to a mandatory
enforcement statute has agreed that the combination creates a
property interest, even if discretion remains to determine
“reasonable means.” See Meador v. Cabinet for Human Res.,
902 F.2d 474, 476-77 (6th Cir.), cert. denied, 498 U.S. 867
(1990); Siddle, 761 F. Supp. at 509; Coffman, 739 F. Supp. at
257, 263-66; Burella v. City of Philadelphia, No. 00-884, -
2003.U.8. Dist. LEXIS 25170 (E.D. Pa. Dec. 17, 2003).

Third, contrary to Petitioner’s claim, the probable cause
determination, while sometimes requiring the exercise of
limited discretion, does not undermine the entitlement. This
Court routinely finds protected interests arising out of state
statutes and policies that allow much more discretion than
whatever discretion is implicit in a probable cause
determination. In Loudermill, for example, the Court noted
that an Ohio statute “plainly” created a property interest in
continued public employment, despite the fact that it allowed
removal for subjective “incompetency, inefficiency,
dishonesty, . . . immoral conduct, insubordination,
discourteous treatment... or any other failure of good

Faced with negative inference prisoner liability claims, some courts
required particular results. See id. Non-prisoner property cases based on
positive law do not suffer from the same problems, and need not meet the
same test. In this case, the particular result is adequately defined. There
can be only one result -- that the precise terms of the protection order are
enforced. Whether that is accomplished by means of arrest; retrieving the
children; a “step-back” instruction, Pet. Br. 28; or otherwise, is irrelevant.



17

behavior.” 470 U.S. at 538-39 & n.4. The Court expressly
acknowledged that the decisionmaker retained “discretion”
under the statute, and that the issues raised by Loudermill
were “subjective.” Id. at 543-44 & n.9. See also Memphis
Light, Gas & Water Div. v. Craft, 436 U.S. 1, 11 (1978)
(receipt of services from public utility terminable for “good
and sufficient cause”); Bishop, 426 U.S. at 345 n.8 (finding
that public employment was terminable “at will,” rather than
for cause); Goss, 419 U.S. at 573-574 (public education may
be suspended for “misconduct™); Nearing, 670 P.2d at 142 at
n.7 (finding no discretion in similar statute’s probable cause
requirement).

D. Respondent’s Property Interest Is Not Contingent
Upon The State’s Provision of Private Remedies.

The United States argues that Colorado law cannot be
read to provide a property right in enforcement because it
does not also provide a private right of action “to enforce the
statute against the police officials.” U.S. Br. 17 (punctuation
marks removed) (quoting Thompson, 490 U.S. at 454, 460
(1989). The argument misconstrues Thompson and confuses
the state’s right to define property with its obligation to
provide constitutional procedure.

Thompson did not, as the United States suggests (at 17),
condition property rights on an ability “to enforce the[]
[statute] against the [police] officials,” and we are aware of
no case that has so held. Thompson was a liberty case in
which prisoners claimed to have an interest in open visitation
stemming from a prison policy memorandum. After
concluding that the policies were not mandatory such that
they created a legitimate expectation of open visitation (an
analytic dismissed by Sandin), the Court summarized that no
inmate “could reasonably expect to enforce them against the
prison officials.” Thompson, 490 U.S. at 465. The court did
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not purport to condition the liberty interest on the availability
of procedures to enforce, and lower courts referencing the
language have not done so either. Taylor v. Armontrout, 894
F.2d 961, 965 (8th Cir. 1989) (finding an “inmate, ... could
reasonably expect to enforce [policy] against the prison
officials,” but not analyzing whether state cause of action
existed).”

Moreover, a rule requiring a private cause of action or
other post-deprivation process as a condition for finding a
protected interest cannot be squared with this Court’s
jurisprudence which clearly indicates otherwise. See e.g.,
Loudermill, 470 U.S. at 541; Vitek, 445 U.S. at 491; Logan v.
Zimmerman Brush Co., 455 U.S. 422, 432 (1982). In
Loudermill, this Court clarified that “[t]he categories of
substance and procedure are distinct... . ‘Property’ cannot be
defined by the procedures provided for its deprivation any
more than can life or liberty.” 470 U.S. at 541. Once the
determination is made that state law creates a property
interest, “the question remains what process is due,”
Morrissey v. Brewer, 408 U.S. 471, 481 (1972), but [t]he
answer to that question is not to be found in the [state]

® Because this Court has not conditioned the existence of protected
interests on claimants’ ability to enforce statutes against state
decisionmakers, the Court need not reach the United States' standing or
justiciability arguments. Nonetheless, both arguments fail. On the
standing point, the United States cites Gonzaga to argue that there must
be “rights-creating” language to support a claim, but in that case plaintiff
sought to use § 1983 to enforce a federal statute, not to remedy a federal
constitutional violation. See Gonzaga Univ. v. Doe, 536 U.S. 273, 287
(2002). The justiciability argument focuses on courts’ disinclination to
review prosecutorial discretion, not police discretion. See LaFave &
Israel, supra, at 625 (“in the eyes of the law, discretion by the prosecutor
is considered proper while discretion by the police is with rare exception
viewed with disfavor”). This Court has not hesitated to review police
conduct. See e.g., County of Sacramento v. Lewis, 523 U.S. 833 (1998)
(reviewing police discretion).
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statute.” Loudermill, 470 U.S. at 541. Petitioner’s argument
would negate due process entirely -- the right exists to ensure
sufficient due process when the state fails to provide it.

IILRESPONDENT WAS DENIED CONSTITUTIONAL
DUE PROCESS, EVEN THOUGH IT COULD
EASILY HAVE BEEN PROVIDED.

A. Respondent's Pleas For Enforcement Were
Arbitrarily Ignored Without Meaningful Process.

The essence of Respondent's complaint is that Petitioner
arbitrarily ignored Respondent without employing any valid
process at all. See PA 126a-127a. Petitioner did not truly
engage in an “informal consultation” with Respondent (who
was “the principal or only witness available to police at the
time”), nor did Petitioner make “an initial enforcement
decision” after meaningfully considering her request. U.S.
Br. 29. Instead, while going through the motions of
responding, Petitioner merely “repeatedly ignored and
refused her requests for enforcement.” PA 31a. Despite
Respondent’s five calls in five hours and midnight visit to the
police station, Petitioner merely turned her away, telling
Respondent that “there was nothing they could do”' and to
“call back later.” Indeed, the Complaint alleges that the
Petitioner’s police department maintains an “official policy
or custom that recklessly disregards” its duty to enforce
protection orders. PA 129a.

While it is true that Petitioner repeatedly took
Respondent’s calls, PA 126a-127a, and that Petitioner

'* Ptacek, supra, at 162 (police often tell women that they “can’t do
anything” to enforce protection orders or that police action is “waste of
time,” especially if the abuser is not present); Schecter, Women & Male
Violence (1982) (police used to tell battered women “[t]here’s nothing we
- can do. It’s a family matter”).
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allowed Respondent to file an incident report, PA 127a, those
reflexive responses do not equate with genuine “process.”
They were mere lipservice.ll See Epstein, Procedural
Justice: Tempering the State’s Response to Domestic
Violence, 43 Wm. & Mary L. Rev. 1843, 1851 (2002)
(describing “call us again” response as common means of
ignoring or delaying response to victims of domestic
violence); Hoctor, Domestic Violence as a Crime Against the
State: The Need for Mandatory Arrest in California, 85 Cal.
L. Rev. 643, 649 (1997) (“Police treatment of domestic
abuse calls has traditionally consisted of... purposefully
delaying response, even for several hours. . .”); Quincy Court
Model Domestic Abuse Program Manual 17 (“Quincy
Manual”) (describing infamous case in which police brought
victim to police station, spoke with her, and then took her
home, only for her abuser to murder her entire family before
they took action) (“Quincy Case”). This historic police
practice of ignoring and putting off victims of domestic
violence is well-recognized,'* and is precisely why
enforcement statutes like Colorado’s are mandatory.

B. The Mathews Factors Weigh Heavily In Favor Of
Requiring Minimal Procedural Safeguards.

The United States correctly notes that “due process is
flexible and calls for such procedural protections as the
particular situation demands.” U.S. Br. 26 (citing Morrissey,
408 U.S. at 481). While clearly no formal hearing can be
expected in this context, if the police are to afford holders of

"' Cf Gwinn & O’Dell, Stopping the Violence: The Role of the Police
Officer and Prosecutor, 20 W. St. U. L. Rev. 298, 300 (1993) (“The
handling of domestic violence cases in San Diego in early 1986 was
similar to most of the country. Police Officers were required to write
reports but little else was mandated or encouraged.”).

'2 JACP Concept Paper (App. C 13a) (“In the past, law enforcement
dispatchers have ignored domestic calls or assigned them low priority.”)
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protection orders “the opportunity to be heard 'at a
meaningful time and in a meaningful manner," Mathews v.
Eldridge, 424 U.S. 319, 333 (1976) (citation removed), then
they must offer something more than the “sham” response
provided to Respondent. PA 42a.

The Court below held that due process in these
circumstances requires the following: an objective, reasoned
consideration of the complaint; an assessment of probable
cause; a decision; and if adverse, notice to the complainant of
the decision and the reasons. PA 40a-42a."* These minimal
steps appropriately balance the factors that this Court
outlined in Mathews: (i) the private interest at stake; (ii) the
risk of an erroneous deprivation and probable value of
additional safeguards; and (iii) the government’s interest.

The Private Interest At Stake: The weight of the first
Mathews factor is overwhelming, and heavily favors at least
some process. See Mathews, 424 U.S. at 340 (calling first
factor “crucial” in welfare context where denial “may deprive
an eligible recipient of the very means by which to live while
he waits”?. Protective orders can quite literally save lives, if
enforced.'* NNEDV Br. 26-29. Once enforcement is denied,

" The en banc court specifically echoed the statutory requirements that
officers determine 1) whether a valid order exists and 2) whether probable
cause exists to find there is a violation and that the restrained party had
valid notice of the order. The en banc court then added that if the officer
finds that “mandatory” enforcement is not appropriate, the officer must
notify the person seeking enforcement of the decision and reasons
underlying it. PA 40a. The court emphasized that police consideration
must be “bona fide” and the request be “seriously entertained.” PA 42a.
'* “Most women seeking protective orders have experienced physical
assault, threats of harm or death, sexual abuse, threats with a weapon,
stalking, and harassment, or assaults on their children. Violations of
protective orders are both common and often associated with significant
danger to the victim. . . . Overlooking the threat posed by protection order
violations is unwise and dangerous, [retired Lieutenant Mark Wynn of the
(continued...)
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the damage caused to the victim may be permanent -- no
amount of retroactive relief will remedy her loss. See
Mathews, 424 U.S. at 341 (weighing risk that denial “may
deprive the eligible recipient of the very means by which to
live while he waits”)."’

The Risk of Erroneous Deprivation: This factor requires
the Court to assess the extent to which the procedures
actually employed by the state risk an erroneous decision. Id.
Insofar as the Complaint alleges that Petitioner ignored
Respondent’s repeated pleas for assistance and gave no
serious consideration to enforcement of her order, PA 129a
(pattern and practice), the risk of error implicit in these non-
“procedures” is unquestionably substantial. Indeed, the
United States acknowledges that police need to consider
information from the holder of a protection order in order to
do their job. See U.S. Br. 29. Without good faith
consideration of that information, error is virtually assured.'®

Nashville Police Department] believes.” National Center for Victims of
Crime, Newsletter of the Stalking Resource Center, Fall 2004 (“NCVC”).
5 Because time is often of the essence, the United States’ suggestion that
alternative remedies like contempt can reduce the private interest at stake
is misguided. Moreover, the suggestion that police may need to “monitor
the situation” has no bearing here, where the police actually failed either
to meet Respondent as promised, or even to “monitor” the location where
her estranged husband had taken the children. PA 126a-127a.

' The United States implies that the outcome here is “exceptional” and
the “risk of error” in the “generality of cases” is low. U.S. Br. 28. This
suggestion mistakenly treats the “risk of error” factor as measuring the
degree of harm rather than the risk of mistakes from existing procedures.
It is also unsupportable as a factual matter. Police failures to protect
battered women, resulting in murders and attempted murders of mothers
and/or children, are legion. See e.g., Thurman v. City of Torrington, 595
F. Supp. 1521 (D. Conn. 1984) ($2.3 million jury award); Quincy Case,
supra. These killings and maimings are predictable; indeed, because they
are so likely, courts enter protection orders to attempt to stop them.
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Probable Value of Additional Safeguards: The
procedures adopted by the em banc court of appeals are
minimal, requiring no more than that which police are
ordinarily expected to do in virtually any case: listen, give
objective and unbiased consideration to the facts, make a
decision about probable cause, and inform the complainant.
See PA 40-41a. But they are targeted to the precise “nature of
the relevant inquiry,” giving this Mathews factor great
weight. Mathews, 424 U.S. at 343.

Moreover, contrary to the United States’ claim (at 29)
that any required procedures would have no value because
there are no facts in dispute, the simple process articulated by
the Court below would cure the problems presented in this
case: By requiring objective and serious consideration of the
complaint, it would forestall the “sham” and “cruel
deception,” PA 42a, that occurred here. By requiring a
decision to be made and expressly communicated to the
complainant, it would require the police to treat her
complaint as a potential crime and to assess probable cause.
And by requiring the explanation for a decision against
enforcement, it would allow the complainant to correct any
misapprehensions and potentially seek supervisory review.'!?

The United States asserts that an informal oral
consultation between the police and the caller “would be
sufficient and would provide the fundamental requisite of due
process of law: the opportunity to be heard.” U.S. Br. 29
(punctuation marks and citations omitted). This suggests that

"7 In this case the police apparently dismissed Mr. Gonzales’s
dangerousness, and, if the Petitioner’s brief is any indication, may have
misread the restraining order, See Pet. Br. 2, 7, 7 n.1, 7 n.2 (asserting
these events occurred during a “mid-week” dinner visit). This error is
contrary to the express allegations of the Complaint. Had the police
explained their refusal to assist, Respondent might have been able to
correct their mistakes or appeal to a supervisor.
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the United States concedes the core process we assert is due.
Assuming that the information gathered is actually given
good faith, reasoned consideration, and not utterly ignored,
we agree that it (along with a probable cause determination
and notice to the victim) would be constitutionally sufficient.
The core difference here, of course, is a factual one:
Respondent alleges that the police ignored her, did not
meaningfully consider her complaint, and therefore never
even made a probable cause decision. PA 129a.'

The Government's Interest: The third Mathews factor also
weighs strongly in favor of requiring minimal procedures.
The state of Colorado has already “voted with its feet,” by
adopting the mandatory enforcement statute. This decision is
utterly rational. Numerous jurisdictions have found that
proactive police enforcement dramatically reduces domestic
homicides,'® significantly benefiting both law enforcement

'® The United States argues that this Court should consider the “generality
of cases,” and that the “usual” process of “informally receiving
information” from the complainant is not “inherently faulty.” U.S. Br. 29,
But the issue before this Court is not whether the “usual process” is
faulty, but whether Respondent herself received due process in this case,
If she did not, the Tenth Circuit was right, and the United States’
protestation that “the usual process” is constitutional only serves to
undermine its claim that affirmance here would drastically disrupt police
operations. Though the United States implies that the “process” in this
case met its description of “usual practice,” i.e., informal consultation,
etc., U.S. Br. 29, the Complaint alleges the opposite.
' Cf Hart, Arrest: What's the Big Deal, 3 Wm. & Mary J. Women & L.
207, 212-214 (1997) (“The assertion that police intervention equals
homicide/crime prevention is now supported by hard numbers”) (noting
more than 50% drop in homicides due to domestic violence in San Diego;
Newport News; Tulsa; Nashville; and Quincy, Mass.); N.C. Gov’s Crime
Comm'n, Violence Against Women Comm., Domestic Violence: Best
Practices for Law Enforcement Response iii (1998) <www.gcc.state.nc.
us/pubs/dvproto.pdf> (“N.C. Gov’s Comm'n”) (reporting 59% homicide
reduction in San Diego in three years; drop in Tulsa from 16 to one in
(continued...)
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and society. Mathews, 424 U.S. at 347-48. A proactive police
response is in states’ interests because it deters future
violence and reduces repeat domestic violence calls, thereby
reducing the massive costs that future domestic violence
incidents would impose.zo Moreover, a proactive police
policy benefits the police in numerous ways, such as
reducing the drain on police resources by deterring repeat
offenders, enhancing police safety, and simplifying and
clarifying police obligations.?!

three years; and only one domestic violence related homicide in over 11
gears in Quincy).
O Wanless, supra, at 563 (reduction in domestic violence from proactive
police response will produce cost saving to state); cf. Br. of Amici Curiae
Frmr. Colo. Legis. Peggy Kerns, et al., at 12-14 (detailing costs of
domestic violence and citing empirical study indicating that prevention
and criminal enforcement measures have reduced these costs); Letter
from Lt. Healey, San Diego Family Justice Ctr., to Joan Meier (Feb. 7,
2005) (“Healey Letter”) (pro-arrest policy reduced repeat calls for service
and reduced out-of-service time for officers, by providing more victim
assistance, more collaboration with prosecutors and stronger sanctions).
2 Cf. e.g., Colo. Coalition Against Domestic Violence, Law Enforcement
Training Manual 2-2 (2d ed. 2003) <www.ccadv.org/publications/law_
enforcement_manual_11-03.pdf> (“Colo. Coalition Manual”) (one goal is
to “[r]educe the demand for police resources by reducing recidivism in
domestic violence cases™); Domestic Violence Coordinating Council,
DVCC Model Law Enforcement Domestic Violence Policy <www.dvcc.
state.de.us/Imodel.html> (“Del. DVCC”) (policy seeks to “promote
officer safety; deter future incidents of violence, etc.”); Ky. Justice
Cabinet & Gov's Council on Domestic Violence, Model Domestic
Violence Law Enforcement Policy <gocadvs.ky.gov/lawpolcy.htm> (“Ky.
Gov's Council”) (“policy is designed to provide officers and support
personnel with clear definitions, direction, and guidelines for providing
and promoting a consistent, effective response to domestic violence
crime”™); Model Protocol for Police Response to Domestic Violence 2
(2002) <www.wjin.net/Pubs/2998.pdf> (“Pa., Protocol”) (among goals
are “[tJo promote officer safety by ensuring that officers are as fully
prepared as possible to respond to domestic calls; and ... [t]o help reduce
police resources consumed in responding to domestic violence by
(continued...)
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The Pennsylvania experience is instructive. There, in the
face of a clear message from the courts that its permissive
arrest statute did not create an entitlement to procedural due
process for deprivation of that benefit, the legislature
responded by enacting a mandatory arrest statute, to ensure
that the constitutional entitlement would be established. See
Hynson v. City of Chester, 731 F. Supp. 1236, 1240 (E.D. Pa.
1990) (no entitlement to arrest under original statute);
Coffman, 739 F.Supp. at 264 (while the PFAA is not
mandatory, plaintiff’s protection order sufficiently mandated
arrest to support Due Process claim); Burella, 2003 U.S. Dist.
LEXIS 25170 (holding that revised, now mandatory, statute
created entitlement). See 23 Pa. Cons. Stat. Ann. § 6113(a),
(b) (2003) (amended in 1994 to include “shall arrest”
language); see also Taylor v. Ledbetter, 818 F.2d 791, 800
(11th Cir. 1987) (en banc) (“Since the child’s claim under
Roth is a procedural due process claim, the state of Georgia
may alter its statutes and ordinances in such a way as to
change or eliminate the expectation on which this child had
the right to rely.”), cert. denied, 489 U.S. 1065 (1989).

Petitioner’s and its Amici’s hyperbolic claims that the en
banc court’s minimal safeguards would “disrupt law
enforcement ... by forcing officials to modify enforcement
priorities” or to delay their response to “riots or natural
disasters,” Pet. Br. 39-40; U.S. Br. 23-24, and by requiring
“police to devote disproportionate resources” to domestic
violence are frankly absurd and bear no relation to the police

reducing the number of police interventions required for any particular
household™); N.H. Gov’s Comm'n on Domestic Violence, Law
Enforcement: A Model for Police Response to Domestic Violence Cases
<doj.nh.gov/victim/pdf /dvlaw.pdf> (“N.H. Gov’s Commn”) (“[tlo
increase the effectiveness of police responses to domestic violence
incidents thereby reducing the resources consumed by the need to
repeatedly respond to the same household”); Healey Letter, supra.
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practices with which we are familiar.** Police practices
adopted all over the country and championed by leading
national law enforcement organizations such as the JACP and
the United States Department of Justice require much more
of police than the bedrock minima articulated here. For
instance, most such guidelines recommend or mandate arrest
where there is probable cause to believe a crime has been
committed;** require police to locate the suspect when he is

22 Despite the government’s somewhat alarmist admonition (at 25) that
these procedures will wreak havoc with police priorities, rarely will there
be “more serious crimes” which should warrant higher priority than this
one, in which three children were murdered by their estranged father.
# Colo. Spring Police Dep't, General Order 510: Domestic Disturbances
(2003) (“Colorado Order 510”) (App. D 33a) (arrest required for
domestic violence crimes); Colo. Coalition Manual, supra, § 2-23 (arrest
preferred); Del. DVCC, supra, at D.1 (arrest mandated for felonies;
preferred for misdemeanors); DOJ Off. of Violence Against Women &
IACP, Protecting Victims of Domestic Violence: A Law Enforcement
Officer’s Guide to Enforcing Orders of Protection Nationwide (App. E
44a) (“DOJ/TACP Guide”) (arrest preferred for crimes or violations of
order where required by State); Domestic Violence State Coordinating
Council, Ternessee Domestic Abuse Benchbook 7 V1A (1997) <www.
tcadsv.org/downloads.html> (“Tenn. Model Policy”) (arrest preferred);
Exec. Off. of Pub. Safety, Massachusetts Pol'y for Law Enforcement
Response to Domestic Violence 9-10 (2002) (“Mass. Policy”) (mandated
for violations of protection orders; preferred where probable cause);
IACP Policy (App. B 9a) (strongly recommending arrest when probable
cause and requiring explanation for non-arrest); Ky. Gov’s Council, supra
(arrest preferred); Law Enforcement Comm. of the San Diego Domestic
Violence Council, Domestic Violence Law Enforcement Protocol <www,
sandiegodvcouncil.org/sddvc.html> (“San Diego Protocol”) (arrest
mandated for felonies; preferred for misdemeanor); Malefyt, et al.,
Promising Practices: Improving the Crim. Just. Sys. Response to
Violence Against Women 71 (1998) (“Promising Practices™) (arrést
preferred where probable cause); Malefyt, et al., Assessing the Just. Sys.
Response to Violence Against Women: A Tool for Law Enforcement,
Prosecution and the Courts to Use in Developing Effective Responses 14-
36 (1998) (“Malefyt”) (describing model police programs in ten cities);
id. at 10 (arrest expected if probable cause); N.H. Gov’'s Comm'n, supra,
at 4 (police should arrest where probable cause exists); Quincy Manual,
(continued...)
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absent;** and require police to file a detailed investigation
report, regardless of whether an arrest is made.”> Notably,
because violators of protection orders present a heightened
danger to their victims, and because it is critical to enforce
protection orders, those models that address violations of
protection orders agree that when non-contact provisions of a
protective order are violated, arrest is required® Many

supra, at 22-24 (arrest mandated for violations of restraining orders;
preferred for other domestic violence crimes); N.J. Div. of Crim, Just.,
Domestic Violence: Guidelines on Police Response Procs. in Domestic
Violence Cases 3 (1994) <www.state.nj.us/lps/dcj/agguide/dvpolrsp.htm>
(must arrest if signs of injury or if no signs of injury but probable cause to
arrest); NY. Off. for the Prevention of Domestic Violence, Model Law
Enforcement Pol'y Language 4-5 (1995) <purl.org/ net/nysl/nysdocs/
39046885> (“NY Model Policy™) (arrest shall be made where allowed by
law); N.C. Gov’s Comm'n, supra, at 4 (police should arrest); Pa.
Protocol, supra, at 1, 6 (police should arrest when possible); Police
Chief’s Ass'n of Santa Clara County, Domestic Violence Protocol for
Law Enforcement 13 (2003) <www.growing.com/nonviolent/protocol/
pdfiles/dvp_4law.pdf> (“Santa Clara Protocol”) (officer’s responsibility
to arrest where possible); St. Louis County Sheriff’s Office’s Safety &
Accountability Audit, Domestic Violence Handbook & Training Guide
(2001) (“St. Louis Sheriff’s Audit”); Will Cnty State Atty’s Off,,
Domestic Violence Protocol 2 <www,willcountyillinois.com/statesatty/
protocols2.htm> (“Will Cnty Protocol”) (officers can make an arrest if
probable cause exists); Wisc. DOJ Crime Victims Council, Model
Domestic Violence Policies and Procedures 5 (2002) < www.doj.state.wi.
us/cvs/documents/DAR/ModelDVPolicies.pdf> (“Wisc. DOJ Model
Policy”) (officer must arrest).
24 Mass. Policy, supra, at 10; Promising Practices, supra, at 12; N.C,
Gov’s Comm'n, supra, at 7; Santa Clara Protocol, supra, at 28; St. Louis
Sheriff’s Audit, supra, at 7; Wisc. DOJ Model Policy, supra, at 7.
% Mass. Policy, supra, at 16; Malefyt, supra, at 11, 15, 22, 32 (Appleton,
Seattle, Virginia Beach Police Dep'ts); Promising Practices, supra, 83;
Santa Clara Protocol, supra, at 15; Will Cnty Protocol, supra, at 2.
% Colo. Order 510 (App. D 39a); Colorado Spring General Order 612
(App. F 49a); Colo. Coalition Manual, supra, at 6-11; Ky. Gov’s Council,
supra, at 5; Mass. Policy, supra, at 9-10; N.H. Gov’s Comm'n, supra, at
ILB.; N.Y. Model Policy, supra, at VI.D.3; N.C. Gov's Comm'n, supra,
(continued...)
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policies go even further, requiring, for example, that if no
arrest 1s made, the investigation report must justify that
failure;*” that ofﬁcers search for the suspect in any location
the victim mentlons % that police document probable cause
determinations;?® that police not conS1der numerous listed
factors in determining probable cause;*® that officers prepare
wrltten reports on any allegation of a violation of a protective
order,”! and that supervisors specifically review investigation
reports and probable cause determination.

Thus, while common police protocols require arrest,
thorough probable cause assessments, detailed reporting, and
follow-up when a suspect is absent, the Tenth Circuit’s view
of the Due Process Clause requires only reasoned
consideration of the complaint, assessment of probable cause,
and notice of the decision. The constitutionally sufficient

at IV.A; Quincy Manual, supra, at 22; San Diego Protocol, supra; Tenn.
Model Policy, supra, at VI.A.3; Santa Clara Protocol, supra, at 27; St.
Louis Sheriff’s Audit, supra, at I.A.; NCVC, supra, at 2 (due to “danger
to victims,” police should carefully track violations and consistently
arrest violators”); Will Cnty Protocol, supra, at 7.B.5. See aiso
DOJ/IACP Guide (App. E 46a) (officers should arrest for order
violations),
" JACP Policy (App. B 8a) (“officers shall fully explain the basis for
their non-arrest decision); Malefyt, supra, at 11, 15, 22 (Appleton and
Seattle Police Dep'ts); N.C. Gov’s Comm'n, supra, at 4 (reasons must be
“compelling” to justify no arrest); N.-H. Gov’s Comm'n, supra, at 6-7
(same); Pa. Protocol, supra, at 1, 6 (requiring “detailed explanation”);
Tenn. Model Policy, supra, at XIL.B; Will Cnty Protocol, supra, at 2;
Wisc. DOJ Model Policy, supra, at 7 (requiring officers to document why
no arrest),
% N.C. Gov's Comm'n, supra, at 7,
» Malefyt, supra, at 22 (Seattle).

% Promising Practices, supra, at 73 (Santa Clara & St. Petersburg).
3  1d. 3t 20 (Santa Clara).

32 Mass. Policy, supra, at 19; Promising Practices, supra, at 74; Will Cnty
Protocol, supra, at 2.
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procedures adopted by the en banc court are minimal —
virtually trivial ~ in comparison to standard domestic
violence police practices. It cannot be that all of these law
enforcement organizations are adopting policies that
compromise police priorities and their ability to respond to
other critical needs. Rather, the procedures adopted below
simply require routine police practice to be extended to
battered women and their children,®

CONCLUSION

For the foregoing reasons, amici request that this Court
affirm the decision of the Court of Appeals for the Tenth
Circuit and remand this case for further proceedings below.

Respectfully submitted,

3 «[D]omestic violence . . . disproportionately victimizes women and
policies of underenforcement seem clearly motivated by archaic notions
of patriarchal family structure and family privacy. . . . At its heart, the
attempt to make the law and state actors more responsive to the needs of
battered women is about equal protection in the broadest sense.” 106
Harv. L. Rev. 1551, 1570 (1993). See also NCADYV Br. at L. This history
and context of discrimination and inequality can and should inform this
Court’s determination of the procedural due process claim in this case.
See Burson v. Freeman, 504 U.S. 191, 213 (1992) (considering race
discrimination in rejecting First Amendment concerns); NAACP v.
Claiborne Hardware Co., 458 U.S. 886, 913 (1982) (rejecting states’.
right to regulate economic activity where it prohibited a boycott
“designed to force governmental and economic change and to effectuate
rights guaranteed by the Constitution itself”).
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