In the Matter of the Arbitration

Between FMCS Case No. 050809-05133-8
THE CITY OF NEWARK FINAL OPINION AND AWARD
And Re: COQK TERMINATION

THE FRATERNAL ORDER OF POLICE/
OHIO LABOR COUNCIL

The Hearing took place on Monday March 13, 2006 at the Newark Police Department.
The Hearing convened at 10:00 A.M. and adjourned at 3:00 P.M. Both sides were
afforded the opportunity to present evidence and defend/explain their respective positions
on the issue. |

ISSUE: Was the grievant terminated for just cause? If not, what is the proper remedy?

Appearances for the Union:

Paul Cox, Attorney for the FOP/OLC

Eric Cook, Grievant

Frank Arnold, Staff Representative FOP/OLC
Renee Englebach, Paralegal FOP/OLC

Darrin Logan, Officer Coordinator for the FOP/OLC

Appearances for the City of Newark:

Kathleen Madden, Attorney for the City of Newark
Jonathan Downes, Attorney for the City of Newark
Kathleen Barch, City of Newark Safety Director

H. Darrel Pennington, City of Newark Chief of Police
Donna Sears, City of Newark Human Resource Director

Arbitrator:

Dennis M. Byrne




Introduction:

Eric Cook, the grievant, was an eleven-year veteran patrolman with the Newark
Police Department. With a few exceptions, his personnel file shows that he was a
hardworking, conscientious patrolman for most of his career. However, during the fall of
2004, he became the focus of a criminal investigation for allegedly raping a young
woman. Officer Cook was officially informed that he was under investigation on
November 4, 2004, but it appears that he was aware of the invesvtigation‘ prior to the
official notification. Cook testified that knowing he was under investigation caused him
great anguish; and as a result, his job performance suffered, e.g., he had trouble coming
to work because he felt he was the object of discussion (ridicule) by his fellow officers
and others within the Department.

His immediate supervisor, Sergeant Haren, was aware of Cook’s problems and
counseled him to try to find some way(s) to try to relieve the stress he was under. One
suggestion that Haren offered was that Cook should make use of the City’s Employee
Assistance Program (EAP). Haren also suggested that Cook accept a reassignment to a
less stressful position within the Department, and Cook agreed with that suggestion.
Consequently, on November 23, 2004, Cook was reassigned to non-patrol duty in the
Records Bureau. At the same time he was asked to surrender his badge and firearm and
report to work in civilian clothes. Cook accepted this reassignment with no complaint.

The criminal investigation continued throughout the remainder of 2004, and the
result was that the County Prosecutor refused to take the case before a Grand Jury
because, «...there is simply no reasonable likelihood of a successful prosecution in this

matter” (Union Exhibit No. 2). The Prosecutor made this determination in December




2004 and transmitted the finding to the investigating officer, Detective Vanoy, in a letter
dated January 7, 2005 (Union Exhibit 2).

After the criminal investigation was completed, the Department started its own
Chain of Command (COC) investigation into the matter. This was standard operating
procedure because the Department had to be sure that Cook’s actions had not violated
applicable departmental rules and regulations even if there was not enough evidence to
go forward with a criminal complaint. The Department’s internal investigation dragged
on throughout the early spring of 2005. During this period, Cook continued to be
assigned to the Records Bureau.

In early April Cook stopped reporting to work. He claimed that he was still under
great stress from the ongoing COC investigation and that he was reevaluating his future
with the Department in light of what he considered to be his unfair treatment during the
fall of 2004 and the spring of 2005. At this time any number of individuals counseled
him to return to work, but he refused. Moreover the grievant and Chief Pennington both
testified that Cook was ordered to report to the forensic lab on April 18, 20035, and that he
chose not to report (Transcript).

The Department decided to discipline Cook for his actions and on May 25, 2005,
a pre-disciplinary hearing was convened. The Hearing Officer found that Cook had
violated a number of Department Rules and Regulations and that he had voluntarily
terminated his employment with the City by refusing to report to work. Consequently,
Cook was terminated on May 31, 2005. Cook filed a grievance over his termination on

June 16, 2005. That grievance is the basis for the instant arbitration.




Discussion:

There is no disagreement over the facts given in the preceding paragraphs. The
difference is the parties’ view of their contract and the severity of the discipline given to
Cook. The Union argues that Cook’s actions do not warrant termination, but are covered
under the progressive discipline language contained in Article 18 (Progressive Discipline)
of the labor agreement. Furthermore, the Union believes that the Department was aware
of the fragile state of Cook’s psyche during the fall of 2004 and the spring of 2005 and
that it did not make any attempt to help him cope with the situation. |

The City disagrees with this analysis and argues that Cook abandoned his post
and, in effect, voluntarily resigned from the Department along with violating a laundry
list of Department Rules and Regulations. The City contends that when all the facts are
examined it is clear that Cook was treated fairly. Furthermore, the City argues that the
language in the progressive discipline clause of the contract is intended to cover
relatively minor offenses and that Cook’s actions were more serious that the situations
the parties envisioned when Article 18 was crafted. The City is adamant that Cook
deserted his position and that the discipline meted out was proper when all the facts of the
situation are examined.

Factually, Cook was accused of raping a young woman; and this allegation led to
a criminal investigation into the matter. When Cook learned of the investigation, it began
to weigh heavily on him. Consequently he began to miss work and his performance
suffered. His immediate supervisor, Sergeant Haren, talked to him about the amount of
sick time that he was using. Haren noted that Cook had used almost all of his

accumulated sick leave, which is highly unusual for an eleven-year employee. As a result




of these conversations, Haren ordered Cook to produce a doctor’s excuse for ény further |
absences (City Exhibit 5b). This conversation(s) had little effect and Cook continued to
miss work. The City introduced evidence that Cook refused to supply the requested
documentation and was given a written reprimand for his actions (City Exhibits 5e — 5g).

During the course of the fall and in light of his discussions with Cook, it became
apparent to Haren that Cook was being affected by stress. Therefore, Haren suggested
that Cook accept a reassignment from his patrolman’s position to a less stressful
environment (City Exhibit 5¢). Given the requirements of a police officer’s job and the
responsibility that goes with carrying a firearm, this was é reasonable.résponée to the
situation. The Chief signed off on the requested reassignment, and Cook was assigned to
the Records Bureau (City Exhibit 5d).

It should be noted that the Newark Police Department does not have any light
duty assignments. Therefore, the Department had to assign Cook to duﬁés that were
outside the realm of usual police duties. The City testified that it placed Cook in the
Records Bureau because it was the only place where there was a position for him.
Unfortunately, there was very little work for Cook in the Records Bureau and he often
reported for work and sat around wasting time. That is, he would report to work, do
nothing (very little), and then go home. He testified that he was not trained for his new
position, and that he was essentially unsupervised (Grievant’s Testimony).

When he was reassigned to the Records Bureau, Cook’s badge and gun were
taken from him and he was ordered to report in civilian clothes. That is, his police
powers were suspended and he could no longer make arrests, etc. Because he still

considered himself a sworn police officer, he began to carry his personal weapon when




