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 Introduction

A 2003 article in a business periodical opened with this note: “For some employers, the
points at which the work day begins and ends is not clear. The distinction between
compensable and non-compensable preliminary and postliminary activities has given rise
to many court decisions.” (1)

This article does not end that confusion. In five recent cases in the Ninth Circuit, judges
have expressed at least three differing views on the FLSA requirements.

The words of art are “doffing and donning.” Wage-hour laws exempt employers for
paying for time spent during preliminary or postliminary activities, except when two
conditions are met.

1. The activity must be indispensable and an integral part of the principal work
activity.
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http://www.aele.org/law/index.html
http://www.aele.org/Seminars.html


202

2. The amount of time spent donning and doffing must not be de minimis. (2)

While time spent changing clothes is specifically excluded from the calculation of
compensable work time under DoL regulations, the testing, loading, removal and storage
of equipment is not the same as changing clothes. That could make a difference.

As noted in one case, “police uniforms are also comprised of a complex array of
weapons, protective gear, restraint mechanisms and communication devices. The use of
the armored vest, Tasers, pepper spray, restraint devices and police radios, for example,
all help officers overcome resistance while minimizing the danger of serious injury to
themselves, the public and the suspect.” (3) A witness stated:

“Performing all these tasks as part of the ‘donning’ of the uniform could easily
take twenty to thirty minutes. Taking off the uniform and stowing its various
components safely easily can take an additional ten to fifteen minutes.”

A list of typical police equipment is in the Appendix.

Suits by police associations seeking overtime pay accelerated after 2005. In that year, the
Supreme Court decided IBP, Inc. v. Alvarez, #03-1238, 546 U.S. 21 (2005). Employees
in a meat processing plant were entitled to compensation for their time in putting on and
taking off protective equipment and clothing.

In a unanimous decision, the Court explained that the language of the Portal-to-Portal Act
(4) “embraces all activities which are an integral and indispensable part of the principal
activities,” including the donning and doffing of specialized protective gear, “before or
after the regular work shift, on or off the production line.”

 Martin v. City of Richmond (2007)

A federal court in San Francisco looked seriously at the equipment issue:

“These devices -- badges, handcuffs, batons, firearms, holsters, whistles, gas
masks, safety vests, flashlights, helmets, and body armor … actually allow officers
to carry out their law enforcement tasks. Restraining devices, weapons, and
protective gear enable officers to enforce the law against those who break it;
indeed, it would be unthinkable to send officers into the streets to fight crime
without them. * * *

“Without such specialized gear and equipment, the officers cannot do their jobs
safely. … Police officers do not wear protective gear for personal comfort or
convenience; they bear the 30-pound load because of the policy of their employer

http://www.dol.gov/esa/whd/opinion/FLSA/2002/2002_06_06_2_FLSA.pdf
http://www.supremecourtus.gov/opinions/05pdf/03-1238.pdf
http://law.shu.edu/discrimination/stats_supp/portal_to_portal_act.pdf
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and the demands of their working environment.”

The city noted that officers were not required to perform those duties at work, and most
suited up at home. The judge wrote:

“It is not enough that, as a matter of formal policy, the City of Richmond gives its
officers the ‘option’ of donning and doffing their gear at home. * * *

“It is difficult to imagine that the Supreme Court’s decision in Steiner or the Ninth
Circuit’s ruling in Alvarez would have come out differently if the battery plant or
the meat processing plant had, as a formal matter, permitted employees to don and
doff their unique protective equipment at home. Further, the Court is unpersuaded
that summary judgment is appropriate simply because an officer or two may
actually don and doff his gear at home.”

While refusing, at that time, to dismiss the action, the judge also declined to rule
summarily for either side. If the equipping function can be performed at home, it would
be non-compensable. Martin v. City of Richmond, #3:06-cv-06146, 504 F.Supp.2d 766
(N.D. Cal. 2007).

 Counsel for the city previously filed a lengthy Memorandum of Law (Reply Brief
on a Motion for partial summary judgment).

 Abbe v. City of San Diego (2007)

With the benefit of the opinion in the Richmond (CA) case, the judge in San Diego noted:

“Accordingly, if donning and doffing a uniform at work is required by law,
employer policy or the nature of the job, the time spent performing such activity is
compensable as it is necessarily part of the continuous workday and integral and
indispensable to the employee’s principal activities. The question before the Court,
then, is whether Plaintiffs are mandated by law, workplace policy, or the nature of
the job to don and doff their uniforms, including safety gear, at work.” …

“Here, in contrast to the donning and doffing activities in Steiner, Alvarez, and
Ballaris, there is nothing about the process of donning and doffing a class “B”
uniform that must be done at work in order for an officer to safely and effectively
carry out his or her law enforcement duties.” …

“Here, it is undisputed that donning and doffing protective gear (vest and gun belt)
takes less than 10 minutes. … Therefore, time spent donning and doffing safety
gear is de minimis and non-compensable as a matter of law. Plaintiffs, however,

martin-richmond.pdf
http://www.aele.org/law/2009all01/martin-motion.html
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have raised a question of fact concerning whether the time it takes to don and doff
the entire uniform is de minimis.”

The court granted the city a summary judgment limited to the safety gear claim, which
did not include other aspects of their uniform. Abbe v. City of San Diego, #05cv1629,
2007 WL 4146696, 2007 U.S. Dist. Lexis 87501 (S.D. Cal.).

Subsequently, Lemmon v. City of San Leandro (next section) came to a contrary view.
The San Diego judge was unpersuaded. He aptly or arrogantly (depending on the reader’s
view) wrote:

“In considering whether donning and doffing uniforms and safety equipment is
‘integral and indispensable’ … the Lemmon court disagreed with this Court’s
approach of focusing on the necessity of undertaking the process of donning and
doffing at work, and instead considered whether ‘the uniform is necessary to the
work of a police officer.’ Finding it is, the Lemmon court concluded donning and
doffing is compensable as a matter of law. The Court declines to grant
reconsideration on the basis of this disagreement.

“First, as this Court is not bound by a contrary, intervening decision by a co-equal
court in another district, the Lemmon order does not constitute an ‘intervening
change in the law.’ Second, this Court respectfully maintains that controlling
authority requires the Court to determine not whether the uniform itself is
necessary to the job, but rather whether the process of donning and doffing must
take place at work.”

Abbe v. City of San Diego, #05cv1629, Pacer Doc. 288 (2/04/2008).

 Lemmon v. City of San Leandro (2007)

Judge Marilyn Hall Patel heard this case in the same district as Martin v. Richmond, but
went down a different path. She found that “police uniforms are special because the
uniform itself forms part of the equipment.”

She also declined to inject a location question as a prerequisite for finding compensability
under the FLSA. She found that most officers don and doff at the station and said that this
is “a strong indicia that the donning and doffing of the uniform at the police station is a
de facto requirement.” Her finding was further buttressed by the lockers that San Leandro
provides to each officer.

She thus disagreed with the San Diego judge who had concluded that the relevant inquiry
is whether the donning and doffing process was done on the employer’s premises. She

http://www.aele.org/law/2009all01/abbe-sandiego.html
http://www.aele.org/law/2009all01/lemmon-sanleandro.html
http://www.aele.org/law/2009all01/abbe-sandiego.html
http://www.aele.org/law/2009all01/martin-richmond.pdf
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wrote that “time spent donning and doffing the required uniform and gear is compensable
under the FLSA. The integral and indispensable nature of the donning and doffing makes
those activities principal to a police officer’s duties.”

The plaintiff’s Motion for a Summary Judgment was granted. Lemmon v. City of San
Leandro, #06-cv-07107, 538 F.Supp.2d 1200 (N.D. Cal. 2007).

 Maciel v. City of Los Angeles (2008)

A LAPD lawsuit was filed by only two officers. The judge determined that the donning
and doffing of the standard police uniform, excluding the utility or Sam Browne belt and
Kevlar vest, was not compensable.

Donning and doffing the protective equipment, however, were activities performed

pursuant to LAPD regulations and is an activity for the benefit of the department. The

judge wrote:

“For all practical purposes, the equipment must be donned and doffed at the

assigned station. ... The LAPD provides officers with lockers at the station in order

to store their equipment when not on duty, illustrating LAPD’s desire to have such

activity take place on-site. ...

“... the Court finds that the donning and doffing of the personalized safety

equipment is compensable under the FLSA ... [and] … the time it takes Plaintiff to

don and doff the personalized safety equipment is not de minimis.”

However, the officer lost his overtime claim for another reason. He failed to prove a

violation of the FLSA because he did not work above the 171 hours per deployment

period threshold. Maciel v. City of Los Angeles, #06-cv-00249, 542 F.Supp.2d 1082

(C.D. Cal. 2008).

 Bamonte v. City of Mesa (2008)

In an action brought by officers in a Phoenix suburb, the judge disagreed with the
reasoning in the San Diego case, but was “persuaded by the analyses” offered in the
Richmond and San Diego cases. He noted that of the thirteen officers who offered
testimony, only five testified that they always fully change into their uniforms and gear at
work. He wrote that:

http://www.aele.org/law/2009all01/lemmon-sanleandro.html
http://www.aele.org/law/2009all01/maciel-la.html
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.”.. a police department need not compensate its officers for time spent donning
and doffing their uniforms and protective gear where neither the law, the policy of
the department, nor the nature of police work mandate that an officer perform
these activities at the station or reporting place.”

In his April 2008 opinion, he did not mention either the San Leandro case (Dec. 2007) or
the LAPD case (Mar. 2008), which came to a different conclusion. Bamonte v. City of
Mesa, #06-cv-1860, 2008 WL 1746168, 2008 U.S. Dist. Lexis 31121 (D. Ariz.).

 Federal Bureau of Prisons and AFGE (2008)

An arbitrator was required to decide pre-duty overtime claims by federal correctional
officers at Atwater, California.

Housing unit officers were required wait in line at the control center, pick up a battery
and duty pouch, report to a lieutenant’s office for their post assignments, go to their duty
post, inventory equipment and keys, confer with the relieved officer and assist with an
inmate count. Tower officers were required to inventory ammunition (each round is
counted) lasting a minimum of 30 minutes to perform properly.

He ruled that the affected bargaining unit employees should be paid overtime in the
amount of 30 minutes per day for the three years preceding the date of the grievance and
up to the time the Bureau of Prison takes steps to remedy the problem. Federal Bureau of
Prisons and AFGE L-1242, FMCS Case #05-57849, 125 LA (BNA) 707 (Calhoun,
2008).

Unlike the police cases, 100% of the activity took place at the institution.

 Duty to Bargain

Compensation for preservice activities is a proper subject of collective bargaining. Courts
are reluctant to invade the domain of bargaining. If a union failed to seek relief in the
negotiation process, courts are unlikely to fill that void. In one case, the court wrote:

“The Union, however, elected not to press for compensation for uniform change
time in formal collective bargaining negotiations. The Union did formally
negotiate for other uniform related and pre-shift compensation. The Union secured
a uniform maintenance allowance and overtime compensation of one hour per
week for time correctional officers spent at required pre-shift roll calls. * * *

“The court concludes that there is a custom and practice in the context of a
collective bargaining relationship and under a bona fide collective bargaining

http://www.aele.org/law/2009all01/bamonte-mesa.html
http://www.aele.org/law/2009all01/bop-afge1242.html
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agreement to exclude uniform change time from the compensable work hours of
city correctional officers. Accordingly ... defendants are entitled to summary
judgment.”

Turner v. City of Philadelphia, #98-2990, 96 F.Supp.2d 460, 2000 U.S. Dist. Lexis 4813,
7 WH Cases 2d (BNA) 371 (E.D.Pa.).

 Summary

The better way for unions to approach the issue is to seek an agreed-upon stipend in the
bargaining agreement or MOU, as is often done in the case of canine and SWAT officers.

The lawsuits that have been resolved at the District Court level have produced
inconsistent findings and unanticipated results. The Ninth Circuit will have to grapple
with those rulings. At least three cases were on appeal as of December 2008: the Mesa
suit in Arizona and the Richmond and San Leandro cases from the Northern District of
California.

A published ruling in a police case in the Ninth Circuit could affect law enforcement
agencies in nine states and two Pacific territories. If, however, a circuit ruling is overly
fact-specific, it might not resolve ongoing disputes with any finality.

 Notes:

1. When donning and doffing work gear is considered compensable time, The Business
Review, Sep. 5, 2003.

2. Steiner v. Mitchell, 350 U.S. 247 (1956); Wage and Hour Advisory Memorandum No.
2006-2, May 31, 2006.

3. Bamonte v. City of Mesa, #06-CV-1860, 2007 Misc. Filings Lexis 3324 (D. Ariz.).

4. 61 Stat. 84, 29 U.S. Code §251 et seq. (1947).
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Appendix

List of typical police equipment

1. Ammunition pouch(es)
2. Badge/Star & ID/commission
3. Ballistic vest
4. Baton – expandable
5. Baton holder – fixed length
6. Firearm (duty weapon)
7. Firearm (optional back-up)
8. Firearm holster(s)
9. Flashlight

10. Handcuffs
11. Keeper straps

12. Mobile phone – agency issued
13. Nametag & collar/epaulette regalia
14. Pepper spray & holder
15. Keys & cards (cuffs, sally-port)
16. Radio
17. Radio case
18. Restraint tie (optional)
19. TASER® – should be spark tested
20. Utility & weapons belt
21. Voice recorder
22. Whistle
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