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Cal. Gov’'t Code § 53760 (Law Revision Comm’'n Comments, 2002

Addition) .

c

Assuming for sake of argument that California law
superimposes its labor laws onto section 365, such law would be
unconstitutional. As noted above, only the federal government
may enact uniform bankruptcy laws. U.S. Const. art. 1, § 8, cl.
4. “[Ilncorporat[ing] state substantive law into chapter 9 to
amend, modify or negate substantive provisions of chapter 9 would
violate Congress’ ability to enact uniform bankruptcy laws.”

Collier, at § 903.01; see also Cent. Va. Cmty. Coll. v. Katz, 546

U.S. 356 (2006); 81 Am. Bankr. L.J. at 334 (“'[Ulniform nature of
federal bankruptcy power may preémpt objections to the
application of bankruptcy law predicated on state sovereignty.”);
Randolph J. Haines, “The Uniformity Power: Why Bankruptcy is

Different,” 77 Am. Bankr. L.J. 129, 174 (2003) (“[T]he power

granted to Congress by the Framers did not merely override the
states’ reserved legislative authority, as did the Supremacy
Clause, but completely alienated . . . all of the states’
sovereignty with respect to that body of law.”).

The Supremacy Clause invalidates state laws that ‘“interfere
with or are contrary to federal law.’” U.S. Const. art VI, cl.

2; Baker & Drake, Inc. v. Pub. Serv. Comm’n of Nev., 35 F.3d

1348, 1352 (9™ Cir. 1994) (citing Gibbons v. Ogden, 22 U.S. 1,

211 (1824)).
Under the Contracts Clause, modification of contracts is

within the exclusive province of the federal government. U.S.
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Const. art. VI; see Cont’l Illinois Nat’l Bank & Trust Co. v.

Chicago, R.I. & P. Ry. Co., 294 U.S. 648, 680-81 (1935).

In the exercise of this exclusive power, Congress enacted
section 365 to provide debtors the authority to reject executory
contracts. 11 U.S.C. § 365(a). . This authority preempts state
law by virﬁue of the Supremacy Clause, the Bankruptcy Clause, and
the Contracts Clause. U.S. Const. art. 1, § 8, cl. 4; U.S.
Const., art. VI, cl. 2; U.S. Const., art. IV.

Therefore, the court must reject the assertion that Sonoma

County Organization of Public Employees v. County of Sonoma, 23
Cal; 3d 296 (1979), or any state labor law, provides the
applicable standard controlling the rejection of the City’s
collective bargaining agreements.

Where a state law “unduly impede[s] the operation of federal
bankruptcy pélicy, the state law [will] have to yield.” Perez v.

Campbell, 402 U.S.'637, 649 (1971); Sherwood Partners Inc. v.

Lycos, Inc., 394 F.3d 1198, 1203 (9 Cir. 2005).

Sonoma, state labor law applicable outside of the bankruptcy
context, and the contracts clause of the California Constitution,
Article I, Section 9, do not apply to the City’s rejection of its
collective bargaining agreements because they conflict with
section 365 and the Bankruptcy Code. They are preempted. U.S.

Const. art. 1, § 8, cl. 4; art. VI, c¢cl. 2; art. IV.

D
Unexpired collective bargaining agreements are executory

contracts subject to rejection under section 365. See N.L.R.B.

v. Bildisco & Bildisco, 456 U.S. 513, 521-22 (1984). Congress
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incorporated section 365 into chapter 9 without restricting or
limiting its application to collective bargaining agreements.
See Bildisco, 465 U.S. at 522 (discussing the types of other
agreements excluded from section 365, and concluding that labor
agreements are executory contracts that can be rejected).
Congress enacted 11 U.S.C. § 1113 following the Supreme

Court’s decision in Bildisco. See In Re County of Orange, 179

B.R. 177, 182 (Bankr. C.D. Cal. 1995) (“Orange County I”).

Section 1113 applies in chapter 11 cases and imposes on chapter

11 debtors procedural and substantive requirements that must be

met prior to rejection of collective bargaining agreements.
Section 1113, however, is not incorporated into chapter 9.

See 11 U.S.C. §8 901(a); Orange County I, 179 B.R. at 181 n.8.

Therefore, section 1113 is not applicable in chapter 9
cases, and a chapter 9 debtor is not required to comply with it
in order to reject an executory collective bargaining agreement.

See Qrange County I, 179 B.R. at 183 (“Given this history, I

conclude that Bildisco applies in Chapter 9 since Congress has
had numerous opportunities to limit its effect by incorporating §
1113 into Chapter 9.”); Collier, at § 901.04[9] [a].

In 1991, Congress considered adding a provision to chapter 9

to require a municipal debtor to exhaust state labor law

'procedures prior to rejecting a collective bargaining agreement.

See QOrange County I, 179 B.R. at 182-83; The Municipal Employee

Protection Amendments of 1991, H.R. 3949, 102d Cong., 1lst Sess.

(1991).* The proposed statute provided: “The debtor which seeks

: The Municipal Employee Protection Amendments of 1991,

H.R. 3949, 102d Cong., 1lst Sess. (1991), were introduced as House
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approval of changes to a labor agreement [must first exhaust alll

state law procedures for the bargaining, implementation, and

amendment of a collective bargaining agreement.” Orange County
I, 179 B.R. at 183 n.15.

Congress, however, did not enact this proposed amendment to
the Bankruptcy Code. And, this court will not presume to do what
Congress has not done, whether by incorporating section 1113-like
provisions into chapter 9, or by requiring compliance with state

labor law.

F

As established by the Supreme Court in Bildisco, a debtor
may utilize section 365 to reject an unexpired collective
bargaining agreement if the debtor shows that: (1) the collective
bargaining agreement burdens the estate;? (2) after careful
scrutiny, the equities balance in favor of contract rejection;
and (3). “reasonable efforts to negotiate a voluntary modification
have been made, and are not likely to produce a prompt and
satisfactory solution.” Bildisco, 456 U.S. at 526. The debtor
has the burden of establishing that these factors have been

satisfied. Id.

Resolution 3949 by Representative Howard L. Berman on November
26, 1991. Among its legislative goals was the “contemplated
enact [ment of] a “§ 1113-1ike” statute for chapter 9. See Orange
County I, 179 B.R. at 183 n.1l5. The bill died in committee. Id.

2 In a chapter 9 case there is no “estate.” Thus, a

municipal debtor must demonstrate that the collective bargaining
agreement burdens its ability to reorganize by proposing and
implementing a viable plan of adjustment. Bildisco, 456 U.S. at
525-26.
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Despite having concluded that the City may potentially
reject the remaining CBAs, the court will defer determining
whether the City has satisfied the Bildisco standard for théir
rejection for two reasons.

The court was advised several times at the evidentiary
hearing on the motion, and again at the hearing on a related
motion by IAFF for relief from the automatic stay, that
negotiations between the City, IAFF, and IBEW were ongoing. The
court wishes to give the parties every reasonable opportunity to
settle this motion. Given the settlements with two of the
unions, the court wishes to do give the City and the remaining
two unions every reasonable opportunity to come to terms. After
all, Bildisco permits the City to reject the CBAs only if
negotiation is unlikely to produce a prompt and satisfactory
solution.

Also, in the court’s findings and conclusions concerning the
City’s eligibility for chapter 9 relief, the court noted that the
City had over 100 special purpose and enterprise funds with cash
and investments totaling approximately $136 million. The Unions
maintained that these funds could be tapped by the City to solve
its financial problems. The court concluded that the cash and
investments in these funds were not available to cover the
operating expenses of the City’s General Fund.

Nonetheless, in connection with the hearing on this motion,
the City’s evidence indicated that some of its labor costs are

apportioned to some of these funds.
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The court would like further evidence and authority
concerning the apportionment of these labor costs. For instance:

- Which funds are apportioned these costs?

- How much of the City’s laborrcosts are borne by the

General Fund as opposed to one of the other funds?

- Under what authority are labor costs shifted from the

General Fund to the other funds?

- Are any of the other funds not paying for labor costs that

should be borne by them under applicable contract or

authority?

Therefore, the court will conduct a brief status conference
on March 23, 2009 at 1:30 p.m. Counsel.may appear in person or
by telephone. At the cbnference, the court wishes to be updated
on the status of negotiations between the parties and, assuming
there is no compromise, to discuss reopening the record so that

the parties may address the court’s additional questions.

Dated: /3/%4/}04}”0’? By the Court

ael S. McManus
United States Bankruptcy Judge
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