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Introduction 

 

The demonstrations of the past year, including the occupy movements, flash mobs, and 

sports championships, clearly put Law Enforcement agencies on notice that we have an 

obligation to prepare our departments for a proper response to these events.  The occupy 

movement has given us a glimpse of what we can expect to see in the future.  Preparation 

to address these crowds is best achieved through policy, training, and application of how 

to manage crowds while protecting First and Fourth Amendment rights.    

 

It is clear that the lessons learned from the Vietnam protests, race riots, and political 

demonstrations of the past have been forgotten.  It is time to dust off the policy, find the 

long batons, and take the officers back out to the parking lot to work on linear/ wedge 

formations.   

 

Law enforcement must carefully balance the First and Fourth Amendment rights of 

citizens with the protection of public and property.  Not all crowd control situations, 

however, involve unlawful behavior.  It should be the mission of law enforcement to 

protect lawful activity while identifying and addressing unlawful behavior. 

 

 

 

http://www.aele.org/
http://www.aele.org/law/index.html
http://www.aele.org/Seminars.html
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Policies 
 

When drafting policies and conducting training to govern crowd management, multiple 

aspects must be considered and addressed to enable law enforcement to provide an 

effective response.   These aspects include: knowledge of the legal standards applicable 

to First Amendment conduct, proper use of force, and effective information gathering.   

 

As in all high liability areas, proper policy guidance, effective training, detailed planning, 

and effective leadership are necessary.  Departments that develop a foundation 

operational plan for their jurisdictions will have the opportunity to examine logistics and 

assign responsibilities prior to an actual event.   

 

One area departments are encouraged to examine in their policies and operational plans 

include the process and procedure for declaring an unlawful assembly.  The definition of 

an unlawful assembly is usually covered by state statute and the manner in which 

departments must declare an unlawful assembly is clearly identified in governing law.  It 

is essential that law enforcement leaders understand the law as it pertains to unlawful 

assembly.    

 

The decision to declare a crowd unlawful must be based upon reasonable and articulable 

facts.  Dispersal orders should be clear and loud and given multiple times, and the crowd 

must be given clear pathways to leave the area.  Departments should record the process of 

declaring an unlawful assembly and the manner in which the officers order and enforce 

crowd dispersal. 

 

The development of a comprehensive policy that provides detailed protocol and clear 

guidance to officers is essential.  Departments can start by understanding and 

incorporating guidelines, such as those recommended by the Department of Justice.  

Policies must provide clear definitions and should include procedures for:   

 

•  Officer and agency response  

•  Planning for response (incident commander)   

•  Authority for the deployment of resources,  

•  Conducting crowd control and management,  

•  Response to crowd situations 

•  Declaring an unlawful assembly, and the   

•  Proper use of approved tactics and weapons.   
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Polices should also contain a section regarding prohibited weapons for crowd control and 

should contain a protocol for mass arrest procedures.  Policies should contain sections 

regarding videotaping and photographic recording of events, as well as a mandated 

reporting requirement, including supplemental reports.   

 

Issues arise, however, when mutual aid agreements are brought into play.  What happens 

when the standards of one agency differ from the other?  Whose policy is the guiding 

factor?  If your agency, for example, precludes a specific use of force that a responding 

agency does not, can that department use that method? These are questions that 

departments must ask themselves when drafting or revising their policies. 
 

 Agencies should also examine the challenges associated with mass arrests and the 

best methods for handling such actions.  A flash mob, for example, could quickly 

lead to a situation where hundreds of people are being arrested.   

 How will departments transport them, hold them, process them, and provide them 

with bathroom facilities and food?   

 Who will handle the collection of police reports to support the arrest and work 

with the court to have them arraigned?   

 

Finally, but most important, what force will be authorized and in what manner will it be 

used?   

 

Again, these are all vital areas that must be addressed in a department’s policy and 

operational plan.    

 

 Training 
 

The First Amendment of the United States Constitution provides that “Congress shall 

make no law respecting an establishment of religion, or prohibiting the free exercise 

thereof; or abridging the freedom of speech, or the press; or the right of the people 

peaceably to assemble, and to petition the government for a redress of grievances.” 

 

Training officers on the agency policy is always important to protect agencies and 

officers from liability.  Officers must have a clear understanding of the law, the 

individual policy, and the department’s mission objectives.  Most officers have no idea 

what the basis of a First Amendment violation is, or how their actions can cause one.   
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Training must also focus on the fact that officer discipline and restraint is an essential 

component in successfully managing crowds.  Furthermore, crowd management training 

should include a review of department policy and procedures, arrest and control 

techniques, use of force standards, mass arrests, and less-lethal application. 

 

 Evaluation guidelines 
 

Police agencies, realizing the necessity for a closer look at this issue, have created 

guidelines for departments and officers to utilize when evaluating the effectiveness and 

adequacy of their crowd control policies.  One such agency, the Unites States Department 

of Justice, divides its guidelines into three areas:  

 

1. Pre-Event Stage – which discusses how law enforcement will plan for an event or 

demonstration where First Amendment protections are involved;  

2. Operational Stage – which focuses on how law enforcement will respond to the 

event; and  

3. Post-Event Stage— which addresses how and whether information obtained as a 

result of the event (both during the Pre-Event Stage and Operational Stage) will be 

evaluated, disseminated, retained, or discarded, as per agency policy.  

 

During a protest, rally, or other large group gathering, the role of law enforcement 

officers is to ensure the public’s safety, protect lives and property, and also protect the 

First Amendment rights of all persons involved in the events.  On occasion these goals 

come into conflict during an active protest or rally.   

 

Officers are charged with the task of maintaining order, peace, and safety of individuals 

at protests or other public gatherings, while respecting and protecting the individuals First 

Amendment rights.  Such a task creates great challenges for the officers and requires a 

careful balancing act on the part of the officers and their departments. 

 

Departments should also have an operational plan in place for incident documentation, 

which is an important aid when addressing complaints and preparing civil litigation 

defense.  Incident documentation includes:  audio, video, photography, reports, dispatch 

tapes, use of force reports, arrest reports, and after action reports.   

 

It is clear that protesting and demonstrations will continue, and flash mobs will increase.  

Advances in technology have provided protest and rally participants with invaluable tools 

to spread information to a greater number of individuals in a short period of time, 
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resulting in larger, more informed crowds.  Waiting to develop a plan of action for a 

proper response until after you receive the call that a crowd has gathered will clearly 

leave your officers and agency exposed.   

 

 Resources 

 

1. Crowd Management, Intervention and Control Guidelines, California POST (77 pp. 

PDF 2012). 

2. Recommendations for First Amendment-Protected Events for State and Local Law 

Enforcement Agencies, DoJ/DHS (Dec. 2011), 

3. First Amendment Events – Rights of Participants, DoJ/DHS (Dec. 2011). 

4. Denver Police, Crowd Management, specimen policy.   

5. Orlando Police, Civil Disturbances, specimen policy.    

6. Planning and Managing Security for Major Special Events: Guidelines for Law 

Enforcement, Community Oriented Policing Services (Mar. 2007). 

7. Civil Disturbances Model Policy, IACP National Policy Center (Dec. 2005). 
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 Eric Daigle is a Connecticut attorney who concentrates in police litigation. He is a 

reserve municipal police officer and a former state trooper. Eric is a faculty 

member of the AELE Workshop on the Legal, Psychological and Biomechanical 

Aspects of Officer-Involved Lethal and Less Lethal Force. 

 

  
 

AELE Monthly Law Journal 
 

Special Articles Section 

P.O. Box 75401 

Chicago, IL 60675-5401 USA 

E-mail: info@aele.org 

Tel. 1-800-763-2802 

© 2012, by the AELE Law Enforcement Legal Center 

 
Readers may download, store, print, copy or share this article,  

but it may not be republished for commercial purposes. Other  

web sites are welcome to link to this article. 

 

  
 

• The purpose of this publication is to provide short articles to acquaint the reader 

with selected case law on a topic. Articles are typically six to ten pages long. 

Because of the brevity, the discussion cannot cover every aspect of a subject. 

• The law sometimes differs between federal circuits, between states, and sometimes 

between appellate districts in the same state. AELE Law Journal articles should 

not be considered as “legal advice.” Lawyers often disagree as to the meaning of a 

case or its application to a set of facts. 

  
 

AELE Home Page --- Publications Menu --- Seminar Information 

 
This article appears in the IACP Net database. 

 

 

http://www.policechiefmagazine.org/magazine/index.cfm?fuseaction=display_arch&article_id=1266&issue_id=92007
http://www.policechiefmagazine.org/magazine/index.cfm?fuseaction=display_arch&article_id=1347&issue_id=122007
http://www.policechiefmagazine.org/magazine/index.cfm?fuseaction=display_arch&article_id=1347&issue_id=122007
http://www.aele.org/daigle.pdf
http://www.aele.org/menu-lethal.html
http://www.aele.org/
http://www.aele.org/law/index.html
http://www.aele.org/Seminars.html
http://www.iacpnet.com/

