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I n the most recent term, the 
U.S. Supreme Court decid-
ed several cases of interest 

to the law enforcement com-
munity. A number of them ad-
dressed fundamental principles 
of criminal procedure, including 
significant rulings relating to the 
search of a vehicle incident to 
arrest; the taking of statements 
following the appearance of an 
individual before a judge; and 
the Sixth Amendment Right 
to Confrontation Clause as it 
relates to the use of certificates 
of forensic examination in lieu 
of actual testimony in a crimi-
nal trial. Also of interest to the 
law enforcement community is 
a decision relating to a claim 
of reverse discrimination in 
the promotional process. This 

article includes a synopsis of 
these cases in addition to a sum-
mary of cases of interest to law 
enforcement that the Supreme 
Court has agreed to consider 
next term.

DECIDED CASES

Arizona v. Gant,  
129 S. Ct. 1710 (2009)

In this case, the Supreme 
Court clarified that the Fourth 
Amendment does not permit 
broad authority to search a 
motor vehicle incident to arrest 
simply because the arrestee is 
at the site of the arrest, which 
has been the general assump-
tion since the Court’s holding in 
United States v. Belton.1 Rather, 
the Court in Gant clarified that 
the need to search the interior 
of the vehicle incident to arrest 
is limited to situations further-
ing the rationales behind this 
warrantless search authority—
to protect officer safety and 
to prevent the destruction of 
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evidence. The Supreme Court 
held that these rationales can 
be furthered by limiting the 
authority to search the vehicle 
to situations where “the arrestee 
is within the reaching distance 
of the passenger compartment 
at the time of the search or if 
it is reasonable to believe the 
vehicle contains evidence of the 
offense of the arrest.”2

Under the facts in this case, 
Gant was not within reaching 
distance of the vehicle at the 
time of the search (he was hand-
cuffed and locked inside the po-
lice car) and there was no rea-
son to believe the car contained 
evidence of the crime for which 
he was arrested (driving with a 
suspended license). Therefore, 
the search of his car violated 
the Fourth Amendment, and the 
contraband discovered during 
the search was suppressed.3

Montejo v. Louisiana,  
129 S. Ct. 2079 (2009)

This case addressed whether 
the Sixth Amendment right 
to counsel was invoked by a 
defendant at a state proceed-
ing when the judge ordered the 
appointment of counsel for the 
defendant on murder charges, 
even though the defendant stood 
mute at the hearing and made 
no such request or assertion. Af-
ter the defendant’s court appear-
ance, police approached him 
and advised him of his Miranda 
rights, which he waived. He 
agreed to accompany police 
on a drive to locate the murder 
weapon. During this trip, he 
wrote a letter of apology to the 
victim’s family. Defense coun-
sel sought to suppress the letter, 
arguing that the police could 
not initiate the interrogation of 
the defendant once he invoked 
his Sixth Amendment right to 
counsel, which the attorney 
argued occurred at the initial 
appearance. Under established 
Supreme Court precedent set 
forth in Michigan v. Jackson,4 

if the Sixth Amendment right to 
counsel was invoked at the ini-
tial court hearing, police could 
not initiate subsequent inter-
rogation of the defendant on the 
murder charges in the absence 
of the defendant’s attorney, and 
any confession derived from 
this interrogation would be 
subject to suppression. The trial 
judge permitted the government 
to introduce the letter, a ruling 
later affirmed by the Louisiana 
Supreme Court on the grounds 
that because the defendant did 
not say anything at his court ap-
pearance, he did not invoke his 
Sixth Amendment right to coun-
sel.5 The defendant appealed 
this ruling to the Supreme 
Court, arguing that because 
counsel was appointed, the right 
was invoked, and Michigan v. 
Jackson should apply.  The Su-
preme Court chose not to decide 
whether the defendant invoked 
his Sixth Amendment right to 
counsel, choosing instead to 
overrule Michigan v. Jackson.6

As a result of Montejo,  
the Sixth Amendment does  
not preclude law enforcement 
from initiating contact with  
a defendant in an effort to 
obtain a confession following a 
defendant’s request for counsel 
or the court’s appointment of 
counsel at the initial appearance 
or similar state proceeding. The 
Court reasoned that the antibad-
gering protection of Michigan  
v. Jackson did not outweigh  
its costs—the suppression 
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of an otherwise voluntary 
confession.7 Moreover, in cases 
where the defendant remains in 
custody, the Fifth Amendment 
protection against compelled 
self-incrimination will continue 
to effectively protect defendants 
from police badgering after the 
defendant has requested the  
assistance of counsel at the time 
of custodial interrogation. The 
Fifth Amendment will protect 
a defendant who invoked the 
Fifth Amendment right to  
counsel from government-
initiated interrogation while 
remaining in continuous cus-
tody.8 The majority in Montejo 
was not concerned about the 
circumstances when the Fifth 
Amendment no longer applies, 
reasoning that these “uncovered 
situations are the least likely 
to pose a risk of coerced waiv-
ers” and stating that “when a 
defendant is not in custody, he 
is in control, and need only shut 
his door or walk away to avoid 
police badgering.”9 

Corley v. United States,  
129 S. Ct. 1558 (2009)

In Corley, the Supreme 
Court addressed the interplay 
of a federal statute addressing 
the admissibility of confessions 
in federal court, Title 18 U.S. 
Code §3501, and Rule 5 of the 
Federal Rules of Criminal Pro-
cedure, governing the present-
ment requirement. In this case, 
Corley was arrested at 8 a.m., 
and several hours later, he was 
transported to a local hospital 
to treat a minor injury sustained 
during the arrest. After 3 p.m., 
he was transported to the local 
FBI office to be interviewed. 
At approximately 5:30 p.m., 
he began confessing. About 
an hour later, he requested a 
break and was held overnight. 
The interview began again the 
next morning, during which 
he provided a signed written 
confession. Corley then was 
presented to a magistrate judge 
at 1:30 p.m., nearly 30 hours 
after his arrest. Corley argued 
that his confession should be 
suppressed as it was obtained 
during a period of unnecessary 
delay and, thus, subject to sup-
pression under Supreme Court 
precedent known as McNabb-
Mallory,10 which “generally 
render[s] inadmissible confes-
sions made during periods of 
detention that violat[e] the 
prompt presentment require-
ment of Rule 5(a).”11 Rule 5 of 

the Federal Rules of Criminal 
Procedure generally requires 
that a federal officer making an 
arrest “must take the defendant 
without unnecessary delay be-
fore a magistrate judge.”

The district court ruled in 
favor of the government, hold-
ing that the confession was 
obtained within a reasonable 
period of time after Corley’s 
arrest because the time in which 
he obtained medical treatment 
should be excluded from calcu-
lating the delay, as the confes-
sion appeared otherwise volun-
tary.12 The Third Circuit Court 
of Appeals affirmed, concluding 
that the federal statute govern-
ing the admissibility of confes-
sions (§3501) in federal court 
imposed a pure voluntariness 
standard on judges. As such, 
as long as the confession was 
provided voluntarily, it would 
be admissible regardless of 
whether the delay in getting the 
arrestee to the presentment was 
unreasonable.13 The Supreme 
Court agreed to hear this case to 
address the impact of §3501 on 
the admissibility of confessions 
obtained during a period of un-
necessary delay.14

In reversing and remand-
ing the case, the Supreme Court 
rejected the government’s 
assertion that §3501 should be 
construed as a general blanket 
of protection, allowing for the 
admissibility of statements 
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provided they are voluntary. 
Rather, §3501 should be read 
in concert with Supreme Court 
precedent calling for the sup-
pression of statements ob-
tained as a result of an unnec-
essary delay in presenting an 
arrestee before a magistrate.15 
Furthermore, as stated by the 
Supreme Court, “delay for 
the purpose of interrogation 
is the epitome of unnecessary 
delay.”16

Section 3501 creates a 
safe-harbor period for assess-
ing the reasonableness of the 
delay. The statute states in 
relevant part that a confession 
“shall not be inadmissible 
solely because of delay in 
bringing [the defendant] 
before a magistrate judge [pro-
vided] the confession is found 
by the trial judge to have been 
made voluntarily…and if such 
confession was made or given 
by [the accused] within six 
hours immediately following 
his arrest or other detention.”17 
If the confession was obtained 
beyond the safe-harbor period, 
its admissibility will depend 
on whether the delay was 
unnecessary even if the con-
fession is otherwise voluntary. 
The Supreme Court remanded 
the case instructing the lower 
court to determine whether 
Corley’s confession was 
actually obtained within the 
6-hour safe-harbor period and 
if not, whether the delay was 
unnecessary.18

of a gun-possession charge. 
The Arizona Court of Appeals 
reversed his conviction, con-
cluding that because the officer 
did not have reason to suspect 
the defendant-passenger was 
engaged in criminal activity, the 
officer “had no right to pat him 
down for weapons, even if she 
had reason to suspect he was 
armed and dangerous.”19 The 
Arizona Supreme Court let the 
decision stand. The government 
appealed the ruling to the U.S. 
Supreme Court.

The Supreme Court reversed 
the Arizona Court of Appeals, 
citing precedent addressing the 
nature of the encounter be-
tween officers and individuals 
detained as part of a roadside 
encounter, and now such en-
counters are “especially fraught 
with danger to police officers.”20  
The Supreme Court noted that 
consistent with previous rulings, 
a passenger in a vehicle stopped 
is seized within the meaning 
of the Fourth Amendment, just 
as the driver is seized, at the 
initiation of the stop and until it 
is over and that the passenger is 
not free to end the encounter or 
move about as he wishes.21 The 
officer’s efforts to engage the 
defendant in conversation about 
gang activities did not transform 
the encounter into an unreason-
able seizure. As stated by the 
Court,

An officer’s inquiries into 
matters unrelated to the 
justification for the traffic 

Arizona v. Johnson,  
129 S. Ct. 781 (2009)

In this case, law enforce-
ment officers patrolling a 
Tuscon neighborhood pulled 
over a vehicle containing 
several occupants for a minor 
infraction. At the time of the 
stop, the officers did not have 
any reason to suspect the oc-
cupants of the vehicle were 
engaged in criminal activ-
ity. While the lead officer was 
dealing with the driver, one of 
the other officers engaged the 
defendant, a passenger in the 
car, in conversation and asked 
him to step out of the vehicle 
to talk with her. The officer 
observed that he wore clothing 
indicative of gang membership 
and that he was holding a police 
scanner. Based on her concerns 
regarding possible gang affili-
ation, the officer conducted a 
limited search for a weapon by 
patting down his waistband area 
where she discovered a gun. 
The defendant was convicted 
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stop…do not convert the 
encounter into something 
other than a lawful seizure, 
so long as those inquires do 
not measurably extend the 
duration of the stop.22

The Supreme Court re-
versed the lower court ruling, 
remanding the case for further 
proceedings as the lower court 
had not addressed whether the 
officer had reasonable suspicion 
that the defendant was armed at 
the time of the stop.23

case, the defendant was ar-
rested and charged with various 
crimes, including murder and 
aggravated robbery. Prior to 
trial, officers placed a cell-mate 
informant into the defendant’s 
cell, instructing him to just keep 
his ears open for incriminating 
statements. According to the 
informant, at one point, he com-
mented to the defendant that 
he seemed to have “something 
more serious weighing on his 
mind.”24 The defendant re-
sponded by admitting to killing 
the victim. The defendant took 
the stand at his trial and testi-
fied that his accomplice was the 
shooter. The government sought 
to introduce the statements the 
defendant provided to the infor-
mant to impeach his testimony. 
The defendant argued that they 
should not be admitted as they 
were obtained in violation of 
his Sixth Amendment Right to 
Counsel, prohibiting the gov-
ernment from deliberately elic-
iting information about charged 
criminal activity without either 
a waiver of the right or counsel 
being present.25 The government 
conceded that the statements 
could not be used in the case in 
chief.26 However, the govern-
ment argued that the statements 
should be admissible for the 
purpose of impeaching the de-
fendant. The trial court allowed 
the statements to be used, and 
the defendant was convicted 
at trial. The Kansas Supreme 
Court reversed the defendant’s 

conviction, concluding that the 
use of the statements violated 
the Sixth Amendment.27 The 
U.S. Supreme Court disagreed.

In reaching this result, the 
Supreme Court found that the 
violation of the Sixth Amend-
ment Right to Counsel occurs 
at the critical stage in which it 
is denied a defendant, not when 
evidence is sought to be used at 
trial. Therefore, the case does 
not involve preventing a con-
stitutional violation but, rather, 
the proper scope of the remedy 
for a violation that has already 
occurred. In this case, the in-
terests furthered by excluding 
the statements are “outweighed 
by the need to prevent perjury 
and to assure the integrity of the 
trial process.”28 The Supreme 
Court held that “the informant’s 
testimony, concededly elicited 
in violation of the Sixth Amend-
ment, was admissible to chal-
lenge [the defendant’s] incon-
sistent testimony at trial.”29

Kansas v. Ventris,  
129 S. Ct. 1841 (2009)

In Kansas v. Ventris, the Su-
preme Court addressed whether 
a statement obtained in viola-
tion of the defendant’s Sixth 
Amendment Right to Counsel 
could be used to impeach the 
defendant when he chose to 
take the stand and provided 
testimony that conflicted with 
his earlier statements. In this 
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Pearson v. Callahan,  
129 S. Ct. 808 (2009)

In this case, a civil suit 
alleging a violation of con-
stitutional rights was brought 
against officers following 
their warrantless entry into the 
plaintiff’s residence and his 
arrest for possession of meth-
amphetamine. The entry and 
subsequent arrest of the plaintiff 
occurred after a police infor-
mant, working at the direction 
of the police, engaged in a drug 
transaction inside the plain-
tiff’s home. Once the informant 
signaled police that the drug 
transaction had occurred, police 
entered the residence, relying 
on the informant’s consent. The 
plaintiff successfully challenged 
the admissibility of evidence 
seized as a result of the entry in 
his criminal case, arguing that 
the warrantless entry was not 
supported by consent or exigent 
circumstances.30 Following this 
victory, he brought a civil action 

in federal court, arguing that his 
Fourth Amendment rights to be 
free from unreasonable searches 
and seizures were violated.

The officers sought a dis-
missal of the lawsuit on the 
grounds that they should be 
entitled to qualified immunity 
as they did not violate a clearly 
established constitutional right. 
The officers argued that sev-
eral courts had recognized a 
consent-once-removed doctrine, 
permitting a warrantless en-
try into a home when consent 
has already been granted to an 
officer or informant who then 
observes evidence in plain 
view. The district court recog-
nized that this theory may be in 
jeopardy in light of the Supreme 
Court’s decision in Georgia v. 
Randolph;31 however, it con-
cluded that the officers should 
be afforded qualified immunity 
as it was reasonable for them 
to believe that their conduct 

was lawful.32 The Tenth Circuit 
Court of Appeals reversed, con-
cluding that the consent-once-
removed doctrine was limited 
to situations in which an under-
cover officer enters someone’s 
residence with that person’s 
consent and then summons law 
enforcement inside once the 
criminal activity occurs.33 The 
circuit court concluded that this 
doctrine did not apply to situa-
tions in which an informant has 
been admitted into the resi-
dence. The circuit court further 
concluded that the relevant right 
that was violated was the right 
to be free from unreasonable 
searches and arrests and that 
this right is clearly established. 
With this as the foundation, the 
circuit court concluded that no 
reasonable officer would have 
believed that the warrantless en-
try into the plaintiff’s home was 
reasonable and, therefore, quali-
fied immunity was denied.34
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The Supreme Court agreed 
to hear this case, primarily 
focusing on the continued vi-
ability of the rigid two-step 
process to resolve the issue of 
qualified immunity35 set forth by 
the Court in Saucier v. Katz.36 
In Saucier, the Supreme Court 
mandated a two-step process 
requiring the courts to first 
address whether the facts as al-
leged by the plaintiff make out 
a violation of a constitutional 
right and if so, the court must 
then decide whether the right at 
issue was clearly established at 
the time of the alleged miscon-
duct. After reviewing the impact 
of the Saucier process in sub-
sequent litigation, the Supreme 
Court concluded that “while the 
sequence set forth there is often 
appropriate, it should no longer 
be regarded as mandatory.”37 
Instead, judges should exer-
cise discretion in how the two 
prongs of the qualified immuni-
ty analysis should be addressed 
in light of the facts and circum-
stances of the case at hand.

Turning to the facts of this 
case, the Supreme Court ruled 
that the law was not clearly 
established at the time of the 
alleged constitutional violation 
and, thus, qualified immunity is 
appropriate. The Supreme Court 
noted that in earlier rulings, the 
consent-once-removed doctrine 
had been accepted by other 
courts, including in the context 
of private citizens acting as  

informants, and prior to the 
decision in this case, no other 
court of appeals had issued a 
contrary decision.38

that his Sixth Amendment right 
to confront the witness against 
him was violated by the in-
troduction of a certificate as 
opposed to the testimony of the 
examiner. The Supreme Court 
agreed. The Supreme Court 
referred to its previous decision 
in Crawford v. Washington39 
to support its position that the 
Sixth Amendment requires the 
examiner to testify in person. In 
Crawford, the Supreme Court 
held that a defendant has a right 
to confront witnesses providing 
testimony against him or her. 
Accordingly, a witness’ testi-
mony is not admissible unless 
the witness appears at trial or 
if not available, the defendant 
was able to cross-examine the 
witness previously.40 Applying 
these principles to this case, 
whether the substance found on 
the defendant was cocaine was 
a fact in question and would be 
the testimony that the examiner 
would be expected to provide. 
The Sixth Amendment requires 
that this type of testimonial 
statement be provided by the 
witness against the accused as 
opposed to the introduction of a 
certificate. This decision will 
have a significant impact in 
cases that previously relied 
upon the introduction of similar 
certificates in support of foren-
sic examinations, a common 
practice in many prosecutions 
for driving under the influence 
and drug possession.

Melendez-Diaz v.  
Massachusetts,  
129 S. Ct. 2527 (2009)

During the prosecution of 
the defendant for possession of 
cocaine, the prosecutor intro-
duced a certificate from a state 
laboratory documenting the 
analysis of the substance seized 
on the defendant at the time of 
his arrest as a certain quantity of 
cocaine. As provided under  
state law, the certificate was 
sworn to by an examiner before 
a notary public and submitted as 
part of the government’s case in 
chief. The defendant was 
convicted, in part, based on this 
evidence. The defendant chal-
lenged his conviction, arguing 
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Herring v. United States,  
129 S. Ct. 695 (2009)

The Court in this case was 
presented with the issue of 
whether the exclusionary rule 
should apply when an arrest 
occurs that should not have 
because the original arrest war-
rant had actually been recalled 
months prior to its execution. 
The defendant was arrested 
after it was determined that 
a warrant for his arrest was 
outstanding. During the search 
incident to his arrest, drugs and 
a firearm were seized. The de-
fendant sought to suppress this 
evidence as the arrest should 
not have happened in the first 
place. The arrest warrant had 
been recalled but remained in 
the system apparently due to 
negligent records handling by 
police personnel. The Eleventh 
Circuit Court of Appeals ruled 
that the evidence should not be 
suppressed as the purpose of 

the exclusionary rule would not 
be furthered by its suppression 
given that there was no indica-
tion of any malicious or willful 
misconduct on the part of the 
police.41 The Circuit Court not-
ed that this result is supported 
by the Supreme Court’s analysis 
in Arizona v. Evans,42 holding 
that the purpose of the exclu-
sionary rule is not served when 
court personnel are the source 
of the error. The Supreme 
Court agreed to hear the case to 
resolve the split of opinion that 
existed on the applicability of 
the exclusionary rule in the face 
of police clerical error.43

The Supreme Court ruled 
that the evidence should be 
admitted. In reaching this 
conclusion, the Supreme Court 
engaged in a detailed analysis 
of the history and purpose of 
the exclusionary rule, conclud-
ing that its deterrent effect 
would not be furthered in cases 
where the decision to arrest the 
defendant was based on reason-
able but mistaken assumptions, 
namely that an outstanding 
arrest warrant existed.44 The 
Supreme Court did caution that 
its holding does not mean that 
all errors, such as those that oc-
curred in this case, are immune 
from the exclusionary rule. The 
Court stated,

If the police have been 
shown to be reckless in 
maintaining a warrant sys-
tem, or to have knowingly 
made false entries to lay the 

groundwork for future false 
arrest, exclusion would cer-
tainly be justified under our 
cases should such miscon-
duct cause a Fourth Amend-
ment violation.45

Ricci v. DeStefano,  
129 S. Ct. 2658 (2009)

In a closely watched em-
ployment rights case of interest 
to the law enforcement com-
munity, the Supreme Court 
addressed the sensitive issue of 
racial discrimination. At issue 
was the city of New Haven’s 
decision to discard test results 
following the administration of 
objective examinations to deter-
mine those firefighters qualified 
for promotion. The city decided 
to discard the results based on 
a statistical racial disparity. If 
the results of the examinations 
were used to fill the vacan-
cies, the top 10 candidates for 
the lieutenant position were 
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all white, and with respect to 
the captain position, the results 
produced 7 white and 2 His-
panic candidates.46 The city 
decided to disregard the results 
of the examinations, conclud-
ing that it would face a claim of 
disparate-impact discrimination 
in violation of Title VII of the 
Civil Rights Act of 196447 if 
the results were considered and 
promotions followed.48

A group of firefighters, 
including Frank Ricci, filed suit, 
arguing that by declining to use 
the test results, the city violated 
the Equal Protection Clause of 
the Fourteenth Amendment to 
the Constitution, as well as Title 
VII of the Civil Rights Act, by 
engaging in intentional discrim-
ination.49 The city countered by 
arguing that it had a good faith 
belief that if it certified the test 
results, it would have violated 
the disparate-impact prohibition 
in Title VII in which case it 
could not be liable under an-
other theory of liability.50 The 
lower courts agreed with the 
city.51

Disparate-impact discrim-
ination is established by a plain-
tiff by demonstrating that the 
employer uses an employment 
practice, such as a promotional 
examination, that serves to ex-
clude a significant portion of a 
particular group. The employer 
then can attempt to defend itself 
by demonstrating that the prac-
tice is job related and consistent 
with business necessity.52

The Supreme Court reversed 
the lower courts, concluding 
that by failing to use the exami-
nation results, the city engaged 
in unlawful intentional discrimi-
nation in violation of Title VII 
of the Civil Rights Act.53 In sup-
port of its ruling, the Supreme 
Court determined that the city 
engaged in race-based decision- 
making with respect to the ex-
amination results in violation of 
Title VII unless there is a valid 
defense. As stated by the  
Court,

Whatever the City’s ulti-
mate aim—however well 
intentioned or benevolent 
it might have seemed—the 
City made its employment 
decision because of race. 
The City rejected the test 
results solely because the 
higher scoring candidates 
were white.54

To engage in this type  
of intentional discrimination,  
the Court concluded that the  

employer had to have a “strong 
basis in evidence to believe” 
it will be subject to disparate 
impact liability if it fails to take 
the race-based action.55 Ap-
plying this standard, the Court 
concluded that the city did not 
meet this standard simply by 
arguing the existence of a sig-
nificant statistical disparity as 
liability would be appropriate 
only if the examinations were 
not job related and consistent 
with business necessity.56 The 
Supreme Court noted that there 
was no evidence suggesting  
the examinations were defi-
cient, citing the substantial 
amount of testimony support-
ing their validity.57 The Court 
stated, 

Fear of litigation alone  
cannot justify an employ-
ee’s reliance on race to the 
detriment of individuals 
who passed the examina-
tions and qualified for 
promotions.58

© shutterstock.com
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The Court concluded by 
noting that once the city certi-
fies the examination results 
and if the city ultimately faces 
a disparate-impact lawsuit, the 
city would avoid liability based 
on the strong basis in evidence 
to believe that had it not certi-
fied the results, it would have 
been subjected to a claim of 
intentional discrimination.59

CASES FOR NEXT TERM
The Supreme Court has 

agreed to hear three cases of 
interest to law enforcement next 
term.

previously invoked the Miranda 
right to counsel and has re-
mained in continuous custody. 
In this case, the defendant was 
incarcerated when he was ap-
proached by law enforcement 
about allegations that he sexu-
ally abused his 3-year-old son. 
He was advised of his Miranda 
rights and initially agreed to 
talk, but once he found out what 
the interview related to, he in-
voked his right to counsel. The 
investigation remained closed 
for several years during which 
time the defendant remained 
incarcerated. New information 
surfaced about the case nearly 3 
years later while the defendant 
still was in prison serving his 
sentence in the unrelated case. 
A different detective went to 
the prison in another attempt to 
interview him. This time, the 
defendant waived his rights and 
made incriminating statements. 

During his trial, the defen-
dant argued that the statements 
should be suppressed as they 
were obtained in violation of 
Edwards v. Arizona and its 
progeny.60 The state court of ap-
peals agreed with the defendant, 
holding that the mere passage of 
time is not sufficient to lift the 
protections afforded a defen-
dant who invokes the Miranda 
right to counsel and remains in 
continuous custody.61

This case may clarify the 
scope of the protections afford-
ed a subject who is incarcerated 

and has previously invoked the 
Miranda right to counsel and 
provide guidance as to whether 
law enforcement officers are 
precluded from contacting the 
subject, even if the subject is 
simply serving a sentence.

Maryland v. Shatzer, 954 A.2d 
1118 (Md. 2008), cert granted 
129 S. Ct. 1043 (2009)

This case places the issue 
of whether a passage-of-time 
exception exists to the barrier 
placed on law enforcement in 
initiating contact to interview 
an in-custody subject who has 

United States v. Comstock,  
551 F.3d 274 (4th Cir. 2009), 
cert. granted,   S. Ct.   (2009)

The constitutionality of a 
federal statute contained in Title 
18, U.S. Code, §1465, allowing 
the federal government to place 
in indefinite civil commitment 
individuals determined to be 
sexually dangerous persons will 
be addressed by the Supreme 
Court in this case. The statute 
was enacted as part of the Adam 
Walsh Child Protection and 
Safety Act of 2006 and was de-
signed to protect children from 
sexual exploitation and sexual 
predators.62 Federal courts that 
have addressed §1465 are  
split as to whether Congress 
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exceeded its authority under the 
Commerce and Necessary and 
Proper Clauses when enacting 
the commitment provision.63

to use any of these rights at any 
time you want during this in-
terview.” The Florida Supreme 
Court ruled that the warnings 
as set forth above were insuf-
ficient to properly inform the 
defendant of his right to coun-
sel according to the dictates of 
Miranda.
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