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5% Background

B Degrlocreiie NetlogzEl € ConVeEn It *oston July 2004.

-

te Polite & Ba ton Police Department

Villiam V. Hoch, Esq. primary drafter)
04 j* \/JJP “Glidelinesfor Investigations Involving First Amendment
‘cﬁvhy |
Looked at EBlfGUlidelines, NY Guidelines, and other states

Denver Police Department: ACLU v. Denver Police Department (2002)
("Spy files case”) challenging the department’s practice of monitoring
and recording the peaceful protest activities of Denver-area residents
and keeping criminal intelligence files of the expressive activities of law-
abiding advocacy groups. Sought changes in policies and practices
rather than money damages. (settled April 2003)




WGEUIdelines: Background

(conta)
-

| NEWRYOrke Ciuy PolIcE DEparntment:
NN Ell SR IAG Vi SPECIBISSEVIees DIvision), et al., 349 F. Supp. 766 (S.D. N.Y. 1972).
" COUCEMELNNNED S metion to dismiss. Civil rights class action seeking declaratory
judgmentenaimiinchivVeTrEliet on claims that various surveillance and other activities
oft the NYPDPWioIatesrtheir constitutional rights (15, 4, 6th 8th, 9th, and 14th
£ QMERSHP .
JanasIEREI Vi Special . Services, Division, et al., 605 F. Supp. 1384, aff'd, 787 F.2d
828/ (5. D NYA1985)s March 7, 1985. Approving consent decree.
Handshur et als WASpEcial Services Division, et al., 273 F. Supp.2d 327 (S.D. N.Y.

2008). Feb. 11;72003. N.Y. City Police sought to modify guidelines set out in consent
decree because of changed circumstances of 9/11.

Handshu: et al., v Special Services Division, et al., 288 F. Supp.2d 411 (S.D. N.Y.
2003). Aug. 6, 2003. Plaintiff class seeks to modify existing guidelines. Court held
that ignorance of investigatory technigues of Demonstration Debriefing Form
(custodial interrogation) warranted modification of consent decree to provide for
enhanced level of judicial review.

Handshu et al., v. Sioecia/ Services Division, et al., 2006 WL 1716919 (S.D. N.Y. June
6, 2006). Plaintiff class moving to enjoin enforcement of Interim Order 47 allowing
use of video/photographs ..if “deemed potentially beneficial or useful.”




SLANGUIdelines: Background

contd)
FEINRICHICAE0E ‘

Allagee o ad & RepressioniVa Gty of Chicago, et al,, F.R.D. 182 (N.D. TIl.
L9l ), Ate) OB the parties enter into a consent decree.
AlllgceNto) :fjc/ Repression v. City of Chicago, et al., 742 F.2d 1007 (7t Cir.
' orl rerlzirirle),
///‘fmce 10, E1d. Repression v. City of Chicago, et al., 561 F. Supp. 575
98B ariirmed as modified by,

A///an SNoNEGE Repression v. City of Chicago, et al. 733 F.2d 1187 (7t
Cir. 1984)

Chicago Police Department:
Alliance to End ' Repression v. City of Chicago, et al., 356 F.3d 767 (7t Cir.
2004), rehearing denied (Mar. 1, 2004).
Alliance to End Repression v. City of Chicago, et al., 66 F. Supp.2d 899
(N.D. Ill. 1999), judgment reversed and remanded by,

Alliance to End Repression v. City of Chicago, et al. 237 F.3d 799 (7t
Cir. 2001), appeal after remand,
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Gllieelines fior Investigations
IVOIVIRG 1= A Activity

N Inves‘c]gatior&n%’r pased| SOLELY on activities

9)fo) Py tREFIEEA,

>

Investiganens will not be directed towards disrupting

the lawitifeenduct of groups in 15t A activity or an
iIndividual’s participation in such lawful activity.

Investigations will'be terminated when logical leads
are exhausted and there is no longer a legitimate law
enforcement purpose.




PGL!CE /

F\F)F)JJW

_ I GUIGEIInES omlyia M &tlgatlons of speech or conduct,
LEMNENILeNNG ¢ _4’1 Volvediin or planning
\dembnBtetions:

Inc Lm iieriZzed preactive intelligence gathering that can
Dercarnes OUL N the absence of facts and information
justifying the"eleeking of leads.

Not applicable torotner: types off investigations that do not
involve the 15t A, I.e. narcotics investigations, B&Es, OC
iInvestigations, etc.

Not applicable to Joint Terrorism Task Force (JTTF)
investigations.
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SeenanorE Cliecking of Leads
-
“NEezahiniormationireceived warrants some
GJIGWENPRE S thie pessibility: of unlawful

@ﬂ)r\/ ™

Ex: What'ir the Department receives an

anonymousiallegation that a group on
campus has advecated the commission of

violence on campus?




' POLICE 4
s

SarErEFIrst Steps

_ r\ccsr cligle) cjratiek's ptiglie e n&
ROISEELECHION OFf PrevEnting unlawiiul activities or for Follce planning related to unlawful
dCUVIYAIRIICE Canl attend rm\/ BVEnt epen to the public the same way any member of

.

the puBlicwenls)
= PDEMGNSHALoNS

~? RUBIiC THEEtings
- The policENTia iy record arpublic event for a legitimate law enforcement

)

iPOSErstie asjidentifying suspicious activity, intelligence gathering,
identifying tRigyit ct|V|2/ or training purposes. Pledge or Resistance v.
We the Peopler200, Inc., 665 F. Supp. 414, 418 (E.D. PA 1987) ; see also
Philadelphia Year] Meet/n of the Re//g/ous Society of Friends v. Tate, 519
F.2d 1885, I1SEvaEENCir. 1975) (police photographs of public events do not
give rise to 15t A claim).

Obtaining publicly distributed literature, i.e. newspapers, magazines
On-line research, i.e. review internet postings

Making contact with informants/reliable people who may have
information concerning the group.
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Seenaro I Records
‘

; - .
PUIPESE: 10 @errmne Whether the group does in fact
caVoeatENIaWItIFaCLS.

Recordkeeping pron

OSINg eUE Ry keep chronological log of activity that:
Identities theNnvestigating officer
Steps taken
Reasons for inquiry.
Outcome of lead checking
No specific names of individuals or groups under investigation
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K STATE j

eI REliminary Inquiry

_ Y OURaVENMIGHIIELION ic&ng the possibility of unlawful
S aciviyaandtheresponsible handling would require further
SCruLRMYASEYENGE thewprompt and limited checking out of initial

|E2GSE I

DOES NoEECUIE cad checking to get to PI stage.
Completed 180rdays after authorization (90 day extensions)

Ex: The Department: determines that a group does advocate
for the commission of crimes, thus giving supporting facts of
the possibility of unlawful activity. A PI may be undertaken to
determine whether the group has the apparent ability or
intent to carry out or attempt to carry out the advocated
unlawful act.
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cenariop Ll First Steps

[inkef Witnl clrlen) aslets Set c&r information received from a source
J}'nown fellEle)

e lmrJer“/er PpPErations may: be used only to observe and
SINEEUNES (Need to assess| practicality of this investigative
CAMPUS setting). Undercover infiltration should not be
€ rJr el = HF DECaUse a Pl is based on |ess than “reasonable
SUSPICION™an rl nilt@tion is only: constitutionally permissible if that
standard!is metsNP/edge of Resistance, 665 F. Supp. at 418.

Police caniinterview! informers but should not direct the informer to
become friends with people in the group. Police cannot have
informers “maintain al duplicitous relationship with an individual” during
a PI because there is net yet a reasonable suspicion of criminal
conduct. See Alliance to End Repression v. City of Chicago, 627 F.
Supp. 1044, 1053 n. 4 (N.D. IIl. 1985)

PI should be completed relatively quickly (MSP requires 180 days with
extension options)




cenaner IIEREUl ITnvestigation

] M’\/ e ‘rJ Jace & J“Ffcht\ infier establish a “reasonable
SUSpPICIGNStctial

»

Unlawrul act is or will be committed.

Std'is metWhEere there is not yet a current substantive or
preparatory URIawiitifact, but facts/circumstances reasonably
indicate that such unlawful conduct will occur in the future.

Ex: Several students uncomfortable with the group’s plan to
destroy property at a demonstration go to the police. They
dont know specifics of the plan.
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ﬁ confidential informants, can

other guidelines.

Undercovercannelidirect the eperations of a group.

Undercover mustadhere scrupulously to the scope of a group’s
invitation. United States v. Aguilar, 883 F.2d 662, 705 (9t Cir. 1989);
Pleasant v. Lovell, 876 F.2d 787, 803-805 (10t Cir. 1989).

Undercover not reguired to identi(tjy themselves or leave a gathering if it
iS requested that police leave or identity themselves.

However, where reasonably possible, and without exposing one’s cover
or compromising the investigation, undercovers should not attend
meetings where legal counsel are discussing or preparing legal strategy
for pending litigation. Greater Newburyport Clamshell Alliance v. Public
Service Company of New Hampshire, 838 F.2d 13, 20 (15t Cir. 1988)
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POLICE 4
1 ."ﬁ'i

f"g_nt' ne technigue that will get the
eeNPrespyterian Church v. United

!
4
L

IRICHIEHERNEEHE:

SUALESOIATIIEIGE), V2 pp. 505, 1515 (D. Ariz. 1990).
Exigenteiretmstances will allow for more intrusive
technigues:

Information should only be maintained as long as there is a
legitimate law’ enforcement purpose for that information.
Dissemination guidelines.

Information no longer having a legitimate law enforcement
purpose needs to be purged.




" STATE

SOmMEL 1siderations

—ISEipUBknaichistigretps do their own intelligence
COJIECHONE Fo*:m: police departments, such
Jrelps: mcyAERale te Identity  their undercover
Offiicers '

COURT OF PUBLIC OPINION: Need to manage
perception.

Videotaping/photographing at demonstrations could
be perceived as an attempt to chill speech.




Drotects freedom of speech

Protects right to " peaceably assemble™ in
puUblic forums

Public forums includes: streets, sidewalks,

parks, and plazas ini front of government .,

puila mgs '.;;-f? _

'.' ':t. 4 ah O - .. - o ..
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POLICE 4
-~

A\,

HiSHAmeEndment Review
(cr' )

PHOPRESHIALE aaministrative or judicial order
oM GInE| certain’ communications in advance of

SUCHNIMENHIE communicationi is to occur.”
Alexaneer V. U.S., 509 U.S. 544 (1993).
eavy BUrden on government to establish

constitutionality of “prior restraints” on free
speech. FEorsyth County v. Nationalist

Movement, 505 U.S. 123 (1992).

First Amendment does not guarantee unlimited
access to government property for expressive
purposes. Int'l Society for Krishna
Consciousness v. Lee, 505 U.S. 672 (1992).




A AParades, Marches, and
Large Demoenstrations
-

- .

PETINILSE - |
S Canrreguieat protesters first obtain a permit
"oﬁﬁrches, varadesiand rallies.

Permitigenerally’ not needed for sidewalks or
protests that' do not require blocking traffic or
closing streets.

NOTE: protesters cannot block sidewalks or obstruct
pedestrians.

Advisable to adopt a written permitting policy.




A APArACES, arenes, and
SlEggENPEMBRStiations (cont.)
-

 Ceip) regulate"'r]r@; place, and manner of
~ SpEeecn.

~ S S

Ganl resticiBUte of parade or location of rally.

Reguiatien must:
Be content=neutral

Be narrowly. tailored to serve a significant
government interest; and

Provide ample alternatives for communication.

New England Regional Council of Carpenters v.
Kinton, 284 F. 3d 20 (1st Cir. 2002)




A APArACES, arenes, and
SlEggENPEMBRStiations (cont.)
-

E Counterflerﬁ'stra also have the

r]ch"r'to DIOLESL.
20]icENTIaN physically separate groups.

L.ocatiomeiFcounter-demonstrators should be
plamned 1n advance through negotiation.




GoMeNIErst Amendment Issues:
Edlicating Officers Before
rations
“Niraimer retrain officers on basic First
AENaMEREPIMCIpIes andl intersections
betwegi st Amendment rights and lawful
governmentrestraint and action.

Speech and expressive conduct is protected
NO matter now offensive.

Words against police officers are not a crime.

"




SomMmBIIEIrSt Amendment Issues:

Eadlicating Officers Before
PEMORStrations
-

_FElag I’)ljff“/gig I0t 8l chime.
_Nlearietngisipermissible even if it constitutes

littering;

-~ No'pErmitineeded.

CannoetBlock entrances or exits or detain

people seeking public access to buildings or
streets.
Signs are permissible, but may not be used as
weapons and may be regulated to protect
public safety.
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RIGRLG Peacefitl Assembly

IrS aménrlmgr &cts fight to peaceful
ISSEMDIY. |
&doed HEL extend to violent assembly.

EaWSWEl/ alilnone states.
Massachisetts law: provides right of arrest
WHere:

5 Or more persens are armed and assembled; or

10 or more persons, armed or not, are unlawfully,
riotously or tumultuously assembled. G.L. c. 269 § 1.




_ Departmen"ré
~ should have a

POIICY 0N
[ESPEREING Lo civil™

dIStUrARGES:
Massachusetts
State Police and
Boston Police

Department
policies available.

- Policy should include:

Relevant state law
Initial inquiries
Crowd control

objectives and
procedures

Officer responsibilities;
and

Procedures for mass
arrests.




' PGL!CE -

g |Ing
-

Sljtical inguiry: v WhEether person is acting in a
tplfesiieninic) nrlelnlnlEss

i MeVEments.

Hote body language and

\Vulgar preigne; offensive or abusive speech is
not, withett'more, subject to criminal sanction.
Intentionall spitting or bumping not permissible.
Officers have the right to defend themselves.
Prevent escalation of activity.



A “POLICE 4
oy

AVidEBtaping) Photographing, and

AllCIeMREGOrAINGS off Demonstrations
-

" WiGERLEPING BY.PolicE at demonstrations is
PDEINISSIIE #/
“@}record]r may. constitute unreasonable
carchraneiseizure in violation of 4th
amendmeRtKey analysis is expectation of
PriVacy.

Audio recording generally not permissible under
state wiretap: laws.

Demonstrators permitted to videotape and
photograph police officers.

O\
OVENL.




DEMERStration Zones:
OS5I/ INNEeRSIderations
DIESENL sigm]ﬂgmt ehallenges to police departments.
NocraticianErRepublican Conventions in 2004 were

substantial public safety resources dedicated to events
due te security’ Concerns.

Security plans for both DNC in Boston and RNC in New
York included designation of “demonstration zones”
where protesters could exercise free speech rights in
restricted areas. Modeled in part after zone used in Los
Angeles for the 2000 DNC.




' PGL!CE -

Pemonstration Zones:
PESIHO)IMNEeRSIderations

to el 'JJ%H(“ officers to protect public
by r m naMlmbeEr el protesters and physically

CIOSING f' iple lfes
,sJe JEE flrst amendment rights of protesters

LA
and publicidemend for increased police presence and
neightened security interests in aftermath of World

Trade Organization Conference in Seattle in 1999 and
9/11.

Demonstration zones and protest pens not new but use
has increased in'major cities in light of WTO and 9/11.

Demonstration zones challenged in Los Angeles, New
York and Boston with differing results.




) AZ00NDEmocratic National
S CERVENHBNEMEOS Angeles
-

WViEE Erruu\/elﬁs . Union v. City of Los Angeles,

4 = St ))iel )gr 0) Union filed injunction to

DAl CILyNIOMIRENTONCING large security zone around

| asieentérand small demonstration zone 260
ards'away, from entrance.

City argueafuhat’ zone arrangement was necessary for
Security reasons, in light of terrorism fears.

Zone struck down because:

“Secured zone” not narrowly tailored because it would block
ALL expressive activities 24 hours a day.

The “Official Demonstration” zone did not provide adequate
alternative means of communication because speakers’
messages would not reach intended audience.




) = A90ZNDEmocratic National
spnRVentien: Boston
-

'(! )

urueRzene location but zone itself not constructed until
QEIORETCOnVERLIon.

CONSISLED OIFCOl rfe*te barriers, chain link fences, and mesh
netting. dliegeary Black Tea  Society.
District Court viewed the zone and' likened it to an internment
camp.
Zone was upheld because:

It was a reasonable time, place, and manner restriction.

Court relied upon government’s representation of security needs, and
the opportunity for leafleting and protests in other locations in the
city.




) AaZiErReEpLblican National
sonveEntionsNew York
-
r et aJ ‘LGFTorJ ew York et al., 2004 WL
Y. 2004).

cJ alficades around large pen areas
N guarded by police officers. Entrance

and exits Were restricted.

PlaintifFs argument: restrictions were unreasonable and
not narrowly: tailored.

Defendant’s argument: heightened security concerns
post 9/11.

Zone struck down as excessively limiting entry and exit
areas.




A “POLICE 4 ,
{i‘* h

IMER. Tips
-
m City shoulgﬁjd‘rfpt 2 written permitting policy
_NDEpatmERRsiiould adopt al civil disturbance

DoliGy; oo

rain’ and retiiain officers with: likely scenarios
Negotiate in advance with all known protesters

Be prepared tordemonstrate that restriction is
reasonable and that security interests warrant
the restriction






