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UNI TED STATES COURT OF APPEALS
FOR THE SECOND CIRCUI T

STATE OF NEW YORK,
Appel | ant,
Docket Nunber
- agai nst - 03- 1589
JUDE TANELLA,

Def endant - Appel | ee.

APPELLANT' S BRI EF

JURI SDI CTI ONAL STATEMENT

The basis for jurisdiction in the district court was 28
US C 8§ 1442(a)(1), which authorizes that court to renove to
federal court civil actions and crimnal prosecutions comenced in
state court against federal officers for acts commtted under the
col or of office.

The basis for jurisdiction in this Court is 28 U S.C § 1291
and New York Crimnal Procedure Law 8 450.20(1). Were a case has
been renoved from state court to federal court, 28 US C § 1291
permts a state to appeal if it is authorized to do so by state

law. Arizona v. Manypenny, 451 U S. 232, 249-50 (1981). New York

CGimnal Procedure Law 8 450.20(1) authorizes the People of the
State of the New York to appeal from an order dismssing an

i ndi ctment . People v. Coppa, 45 N Y.2d 244, 248, 408 N Y.S 2d

365, 367 (1978).



The judgnment of the district court, dismssing Kings County
I ndi ct mrent Nunber 3070/2002, was filed Septenber 9, 2003. The
People filed a notice of appeal from the judgnent on

Sept enber 22, 2003.



STATEMENT OF THE | SSUES

1. VWhether it was error for the district court to dismss
a state indictnment, which charged a federal officer with the
crime of Manslaughter in the First Degree, where the evidence
viewed in the light nost favorable to the People, showed that
the federal officer shot an unarnmed suspect in the back as the
suspect was attenpting to flee and that, at the tinme of the
shooting, the suspect did not pose an immnent threat of death

or serious physical injury to anyone.

2. VWhether it was error for the district court to credit
the federal officer's claim that he subjectively believed that
it was necessary and proper to shoot the suspect and for the
district court to conclude that the officer's belief was
obj ectively reasonable, even though the federal officer's
account of the shooting was contradicted by the testinony of
several eyew tnesses, and even though a rational trier of fact,
viewing the evidence in the light nost favorable to the People,
could find that the federal officer did not actually believe
that the shooting was necessary and proper to the perfornmance of
his federal duty or that, even if the federal officer had that

subj ective belief, the belief was not objectively reasonable.



STATEMENT OF THE CASE

The People of the State of New York appeal from a judgnent
of the United States District Court for the Eastern D strict of
New York (Garaufis, J.), filed Septenber 9, 2003, dismssing
Ki ngs County I ndictnent Nunber 3070/2002, on the ground that the
state prosecution of defendant Jude Tanella, a special agent of
the United States Drug Enforcenent Adm nistration, was barred by
the Supremacy Clause of the United States Constitution. See New

York v. Tanella, 281 F. Supp. 2d 606 (E.D.N.Y. 2003).

Kings County Indictnment Nunmber 3070/2002 was filed in the
New York State Suprenme Court, Kings County, on Cctober 29, 2002,
and charged defendant with one count of WMnslaughter in the
First Degree (N Y. Penal Law 8§ 125.20[1]). By decision and
order dated January 13, 2003, the United States District Court
(Garaufis, J.) granted defendant's petition to renove this
crimnal prosecution from state court to federal court. New

York v. Tanella, 239 F. Supp. 2d 291 (E.D.N. Y. 2003).

Def endant is at liberty.



STATEMENT OF FACTS

I nt roducti on

On May 1, 2002, defendant Jude Tanella was a special agent
of the United States Drug Enforcenent Adm nistration. He was
assigned to a Drug Task Force operation which was supposed to
effect the arrest of Egbert Dewgard, a suspected drug seller.
During the course of the operation, in the vicinity of 1419 New
York Avenue, in Brooklyn, New York, defendant shot the unarmnmed
Dewgard once in the back and killed him

A New York State grand jury, sitting in Brooklyn, New York,
investigated the death of Dewgard. After hearing from nunerous
W t nesses, including defendant, the grand jury found that
defendant's use of force was unjustified and charged defendant,
by Kings County |Indictnment Nunber 3070/2002, with one count of
Mansl aughter in the First Degree (N Y. Penal Law § 125.20[1]).

By decision and order dated January 13, 2003, the United
States District Court for the Eastern District of New York
granted defendant's notion to renove this prosecution from state
court to federal court. By judgnent filed Septenber 9, 2003,
the district court granted defendant's notion to dismss the
state indictnent. The district court held that the Suprenacy
Cl ause of the United States Constitution barred the People from

prosecuti ng defendant.



The People appeal from the judgnment dismssing the

i ndi ct ment.

The State Grand Jury Proceeding

The Kings County District Attorney's Ofice commenced an
investigation into the death of Egbert Dewgard before a New York
State grand jury sitting in Brooklyn, New York. The grand jury
heard evidence from August to October of 2002 (Affidavit in
Qpposition to Mtion to Dismss, dated Apr. 10, 2003
[hereinafter "Affid."] at para. 4).

The grand jury heard conflicting evidence as to what
occurred immediately prior to the shooting. Sonme civilian
eyew tnesses testified that the unarnmed Dewgard had turned and
started to nove away from defendant when defendant shot him in
t he back. Def endant all eged that Dewgard had been reaching for
def endant's gun when defendant shot him None of defendant's
| aw enforcenent col | eagues observed the shooting.

During the litigation in the district court of defendant's
nmotion to dismss the indictnent on Supremacy Clause grounds,
defendant and the People submtted to the district court
portions of the grand jury mnutes. This evidence is sunmarized

bel ow.



The I nvestigation Prior to May 1, 2002

Def endant Jude Tanella was an agent of the United States
Drug Enforcenent Admnistration (hereinafter "DEA') (Johnson:
265; Herbel: 310; W Mirray: 366).' At the tinme of the shooting,
he was assigned to Goup D24 of the New York Field D vision of
the Drug Enforcenent Task Force (Johnson: 265; Herbel: 310; W
Murray: 366).

Goup D24 consisted of approximately sixteen to eighteen
| aw enforcenent officers from the DEA and the New York Gty
Police Departnent (Reyes: 199-201). The supervising agent in
charge of Goup D24 was Special Agent RAFAEL REYES of the DEA
(Reyes: 197, 199, 209). Also assigned to Goup D24, in
addition to defendant and Special Agent Reyes, were Speci al
Agents LEONARD JOHNSON, SCOIT HERBEL, and ROBERT ZACHARI ASI EW CZ
of the DEA, and Detectives PEDRO COLON, EDWARD CORCORAN, and
KENNETH ROBBINS, and Sergeant WLLIAM MJRRAY of the New York
Cty Police Departnent (Colon: 243; Corcoran: 395; Johnson: 265,
271-72; W Murray: 364; Zachariasiew cz: 297; Robbins: 287-88;
Her bel : 309-10).

In April of 2002, as a result of a DEA investigation in

another state, an individual was arrested in New York (Colon:

! Unl ess otherwise indicated, numbers in parentheses refer

to pages of the appendi x. Nunbers preceded by "SPA" refer to
pages of the special appendix, which is attached to this brief.
Nanes preceding page nunbers refer to the wtnesses whose
testinony is being cited.



245-47; Reyes: 209-10).2 This individual became a confidential
informant (Col on: 246-47, Johnson: 266-67). The confidenti al
informant identified Egbert Dewgard as a person who had supplied
him in the past wth approximtely twenty-five to thirty
kil ogranms of cocai ne (Col on: 246-47).

Speci al Agent Reyes assigned Special Agent Johnson and
Detective Colon to be the case agents jointly conducting the
investigation into Dewgard (Col on: 244-45; Johnson: 266; Reyes:
210-11). The confidential informant provided Agent Johnson and
Detective Colon wth Dewgard's hone address, Dewgard's place of
busi ness, Dewgard's cell phone nunbers, Dewgard' s hone tel ephone
nunber, a description of Dewgard's car, and the addresses of
Dewgard's relatives (Colon: 247). Detective Colon confirned
that Dewgard lived at 1740 East 53rd Street in Brooklyn; that
Dewgard owned a printing shop, B & A Printing Conpany, at 653
Fl at bush Avenue in Brooklyn; and that the vehicle the infornmant
had described was registered to the address of Dewgard's parents
on East 58th Street in Brooklyn (Colon: 248; Johnson: 271).

On April 27, 2002, the confidential informant contacted
Detective Colon and said that Dewgard had just called him and
had asked if the informant was interested in purchasing "white

t-shirts" (Colon: 248-49). Wiite t-shirts referred to kil ograns

> Detective Colon testified that this other state was Chio
(Col on: 245). Agent Reyes testified that this other state was
West Virginia (Reyes: 209-10).



of cocaine (Colon: 249). Dewgard had al so asked the informant
if he had any of those "things," neaning guns (Colon: 249). The
informant told Dewgard that he was interested in purchasing
kil ograns of cocaine, but that he had no weapons, and that he,
the informant, would call back Dewgard later in the week (Colon:
249) .

On April 30, 2002, the confidential informant was brought
to the New York Field Dvision Ofice of the DEA (Colon: 249
251). The informant placed two telephone calls to Dewgard,
whi ch Detective Colon nonitored (Colon: 249-51). During the
course of these tel ephone conversations, the informant agreed to
purchase three kilograns of cocaine from Dewgard for a certain
price (Colon: 250-51; Johnson: 267). The informant attenpted to
negotiate the price down, but Dewgard informed him that he could
not alter the price because the cocaine was not his (Col on: 250-
51). The informant and Dewgard agreed that the informant woul d
call Dewgard the following day to arrange the tinme and place of
the transaction (Col on: 251).

After the tel ephone conversati ons between the informnt and
Dewgard, Agent Johnson and Detective Colon prepared a "tact
plan," which described how they intended to arrest Dewgard
(Reyes: 212-13; Colon: 251-52; Johnson: 267-68, 272). Defendant
and ten other nenbers of Goup D24 were chosen to participate

in this operation (Reyes: 213; Johnson: 271-72). According to
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