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APPELLANT' S BRI EF 

JURI SDI CTI ONAL STATEMENT 
 

The basi s f or  j ur i sdi ct i on i n t he di st r i ct  cour t  was 28 

U. S. C.  § 1442( a) ( 1) ,  whi ch aut hor i zes t hat  cour t  t o r emove t o 

f eder al  cour t  ci v i l  act i ons and cr i mi nal  pr osecut i ons commenced i n 

st at e cour t  agai nst  f eder al  of f i cer s f or  act s commi t t ed under  t he 

col or  of  of f i ce.    

The basi s f or  j ur i sdi ct i on i n t hi s Cour t  i s 28 U. S. C.  § 1291 

and New Yor k Cr i mi nal  Pr ocedur e Law § 450. 20( 1) .   Wher e a case has 

been r emoved f r om st at e cour t  t o f eder al  cour t ,  28 U. S. C.  § 1291 

per mi t s a st at e t o appeal  i f  i t  i s aut hor i zed t o do so by st at e 

l aw.   Ar i zona v.  Manypenny,  451 U. S.  232,  249- 50 ( 1981) .   New Yor k 

Cr i mi nal  Pr ocedur e Law § 450. 20( 1)  aut hor i zes t he Peopl e of  t he 

St at e of  t he New Yor k t o appeal  f r om an or der  di smi ssi ng an 

i ndi ct ment .   Peopl e v.  Coppa,  45 N. Y. 2d 244,  248,  408 N. Y. S. 2d 

365,  367 ( 1978) .  
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The j udgment  of  t he di st r i ct  cour t ,  di smi ssi ng Ki ngs Count y 

I ndi ct ment  Number  3070/ 2002,  was f i l ed Sept ember  9,  2003.   The 

Peopl e f i l ed a not i ce of  appeal  f r om t he j udgment  on 

Sept ember  22,  2003.    
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STATEMENT OF THE I SSUES 
 

1.  Whet her  i t  was er r or  f or  t he di st r i c t  cour t  t o di smi ss 

a st at e i ndi ct ment ,  whi ch char ged a f eder al  of f i cer  wi t h t he 

cr i me of  Mansl aught er  i n t he Fi r st  Degr ee,  wher e t he ev i dence,  

vi ewed i n t he l i ght  most  f avor abl e t o t he Peopl e,  showed t hat  

t he f eder al  of f i cer  shot  an unar med suspect  i n t he back as t he 

suspect  was at t empt i ng t o f l ee and t hat ,  at  t he t i me of  t he 

shoot i ng,  t he suspect  di d not  pose an i mmi nent  t hr eat  of  deat h 

or  ser i ous physi cal  i nj ur y t o anyone.   

 
2.  Whet her  i t  was er r or  f or  t he di st r i ct  cour t  t o cr edi t  

t he f eder al  of f i cer ' s  cl ai m t hat  he subj ec t i vel y bel i eved t hat  

i t  was necessar y and pr oper  t o shoot  t he suspect  and f or  t he 

di s t r i ct  cour t  t o concl ude t hat  t he of f i cer ' s  bel i ef  was 

obj ect i vel y r easonabl e,  even t hough t he f eder al  of f i cer ' s 

account  of  t he shoot i ng was cont r adi ct ed by t he t es t i mony of  

sever al  eyewi t nesses,  and even t hough a r at i onal  t r i er  of  f ac t ,  

v i ewi ng t he ev i dence i n t he l i ght  most  f avor abl e t o t he Peopl e,  

coul d f i nd t hat  t he f eder al  of f i cer  di d not  ac t ual l y bel i eve 

t hat  t he shoot i ng was necessar y and pr oper  t o t he per f or mance of  

hi s  f eder al  dut y or  t hat ,  even i f  t he f eder al  of f i cer  had t hat  

subj ect i ve bel i ef ,  t he bel i ef  was not  obj ec t i vel y r easonabl e.   



4 

 

STATEMENT OF THE CASE 

The Peopl e of  t he St at e of  New Yor k appeal  f r om a j udgment  

of  t he Uni t ed St at es  Di st r i ct  Cour t  f or  t he East er n Di s t r i ct  of  

New Yor k ( Gar auf i s ,  J. ) ,  f i l ed Sept ember  9,  2003,  di smi ssi ng 

Ki ngs Count y I ndi ct ment  Number  3070/ 2002,  on t he gr ound t hat  t he 

st at e pr osecut i on of  def endant  Jude Tanel l a,  a speci al  agent  of  

t he Uni t ed St at es Dr ug Enf or cement  Admi ni st r at i on,  was bar r ed by 

t he Supr emacy Cl ause of  t he Uni t ed St at es Const i t ut i on.   See New 

Yor k v.  Tanel l a,  281 F.  Supp.  2d 606 ( E. D. N. Y.  2003) .   

Ki ngs Count y I ndi ct ment  Number  3070/ 2002 was f i l ed i n t he 

New Yor k  St at e Supr eme Cour t ,  Ki ngs Count y,  on Oct ober  29,  2002,  

and char ged def endant  wi t h one count  of  Mansl aught er  i n t he 

Fi r st  Degr ee ( N. Y.  Penal  Law § 125. 20[ 1] ) .   By  deci si on and 

or der  dat ed Januar y 13,  2003,  t he Uni t ed St at es  Di st r i ct  Cour t  

( Gar auf i s,  J . )  gr ant ed def endant ' s pet i t i on t o r emove t hi s 

cr i mi nal  pr osecut i on f r om st at e cour t  t o f eder al  cour t .   New 

Yor k v.  Tanel l a,  239 F.  Supp.  2d 291 ( E. D. N. Y.  2003) .  

Def endant  i s at  l i ber t y .  
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STATEMENT OF FACTS 

I nt r oduct i on 

On May 1,  2002,  def endant  Jude Tanel l a was a speci al  agent  

of  t he Uni t ed St at es Dr ug Enf or cement  Admi ni st r at i on.   He was 

ass i gned t o a Dr ug Task For ce oper at i on whi ch was supposed t o 

ef f ect  t he ar r est  of  Egber t  Dewgar d,  a suspect ed dr ug sel l er .  

Dur i ng t he cour se of  t he oper at i on,  i n t he v i c i ni t y of  1419 New 

Yor k Avenue,  i n Br ookl yn,  New Yor k,  def endant  shot  t he unar med 

Dewgar d once i n t he back and ki l l ed hi m.   

A New Yor k St at e gr and j ur y,  s i t t i ng i n Br ookl yn,  New Yor k,  

i nvest i gat ed t he deat h of  Dewgar d.   Af t er  hear i ng f r om numer ous 

wi t nesses,  i ncl udi ng def endant ,  t he gr and j ur y  f ound t hat  

def endant ' s use of  f or ce was unj ust i f i ed and char ged def endant ,  

by Ki ngs Count y I ndi ct ment  Number  3070/ 2002,  wi t h one count  of  

Mansl aught er  i n t he Fi r st  Degr ee ( N. Y.  Penal  Law § 125. 20[ 1] ) .   

By deci si on and or der  dat ed Januar y 13,  2003,  t he Uni t ed 

St at es Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  New Yor k 

gr ant ed def endant ' s mot i on t o r emove t hi s  pr osecut i on f r om st at e 

cour t  t o f eder al  cour t .   By j udgment  f i l ed Sept ember  9,  2003,  

t he di st r i ct  cour t  gr ant ed def endant ' s  mot i on t o di smi ss t he 

st at e i ndi ct ment .   The di st r i c t  cour t  hel d t hat  t he Supr emacy 

Cl ause of  t he Uni t ed St at es  Const i t ut i on bar r ed t he Peopl e f r om 

pr osecut i ng def endant .   
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The Peopl e appeal  f r om t he j udgment  di smi ssi ng t he 

i ndi ct ment .  

 
The St at e Gr and Jur y Pr oceedi ng 

The Ki ngs Count y Di s t r i ct  At t or ney' s Of f i ce commenced an 

i nvest i gat i on i nt o t he deat h of  Egber t  Dewgar d bef or e a New Yor k 

St at e gr and j ur y si t t i ng i n Br ookl yn,  New Yor k.   The gr and j ur y 

hear d evi dence f r om August  t o Oct ober  of  2002 ( Af f i dav i t  i n 

Opposi t i on t o Mot i on t o Di smi ss,  dat ed Apr .  10,  2003 

[ her ei naf t er  " Af f i d. " ]  at  par a.  4) .    

The gr and j ur y hear d conf l i ct i ng evi dence as t o what  

occur r ed i mmedi at el y pr i or  t o t he shoot i ng.   Some c i vi l i an 

eyewi t nesses t est i f i ed t hat  t he unar med Dewgar d had t ur ned and 

st ar t ed t o move away f r om def endant  when def endant  shot  hi m i n 

t he back.   Def endant  al l eged t hat  Dewgar d had been r eachi ng f or  

def endant ' s gun when def endant  shot  hi m.   None of  def endant ' s 

l aw enf or cement  col l eagues obser ved t he shoot i ng.  

Dur i ng t he l i t i gat i on i n t he di st r i ct  cour t  of  def endant ' s 

mot i on t o di smi ss  t he i ndi ct ment  on Supr emacy Cl ause gr ounds,  

def endant  and t he Peopl e submi t t ed t o t he di st r i c t  cour t  

por t i ons  of  t he gr and j ur y mi nut es.   Thi s  evi dence i s summar i zed 

bel ow.  
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The I nvest i gat i on Pr i or  t o May 1,  2002 

Def endant  Jude Tanel l a was an agent  of  t he Uni t ed St at es 

Dr ug Enf or cement  Admi ni s t r at i on ( her ei naf t er  " DEA" )  ( Johnson:  

265;  Her bel :  310;  W.  Mur r ay:  366) . 1  At  t he t i me of  t he shoot i ng,  

he was assi gned t o Gr oup D- 24 of  t he New Yor k Fi el d Di v i s i on of  

t he Dr ug Enf or cement  Task For ce ( Johnson:  265;  Her bel :  310;  W.  

Mur r ay:  366) .    

Gr oup D- 24 consi st ed of  appr ox i mat el y si xt een t o ei ght een 

l aw enf or cement  of f i cer s f r om t he DEA and t he New Yor k  Ci t y 

Pol i ce Depar t ment  ( Reyes:  199- 201) .   The super vi si ng agent  i n 

char ge of  Gr oup D- 24 was Speci al  Agent  RAFAEL REYES of  t he DEA 

( Reyes:  197,  199,  209) .   Al so assi gned t o Gr oup D- 24,  i n 

addi t i on t o def endant  and Spec i al  Agent  Reyes,  wer e Speci al  

Agent s LEONARD JOHNSON,  SCOTT HERBEL,  and ROBERT ZACHARI ASI EWI CZ 

of  t he DEA,  and Det ect i ves PEDRO COLON,  EDWARD CORCORAN,  and 

KENNETH ROBBI NS,  and Ser geant  WI LLI AM MURRAY of  t he New Yor k 

Ci t y Pol i ce Depar t ment  ( Col on:  243;  Cor cor an:  395;  Johnson:  265,  

271- 72;  W.  Mur r ay:  364;  Zachar i asi ewi cz:  297;  Robbi ns :  287- 88;  

Her bel :  309- 10) .   

I n Apr i l  of  2002,  as  a r esul t  of  a DEA i nvest i gat i on i n 

anot her  st at e,  an i ndi v i dual  was ar r est ed i n New Yor k ( Col on:  

                     
1 Unl ess  ot her wi se i ndi cat ed,  number s  i n par ent heses r ef er  

t o pages of  t he appendi x .   Number s pr eceded by " SPA"  r ef er  t o 
pages of  t he speci al  appendi x,  whi ch i s at t ached t o t hi s br i ef .  
Names pr ecedi ng page number s r ef er  t o t he wi t nesses whose 
t es t i mony i s bei ng ci t ed.  
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245- 47;  Reyes:  209- 10) . 2  Thi s i ndi vi dual  became a conf i dent i al  

i nf or mant  ( Col on:  246- 47;  Johnson:  266- 67) .   The conf i dent i al  

i nf or mant  i dent i f i ed Egber t  Dewgar d as a per son who had suppl i ed 

hi m i n t he past  wi t h appr oxi mat el y t went y- f i ve t o t hi r t y 

ki l ogr ams of  cocai ne ( Col on:  246- 47) .   

Speci al  Agent  Reyes ass i gned Speci al  Agent  Johnson and 

Det ect i ve Col on t o be t he case agent s j oi nt l y conduct i ng t he 

i nvest i gat i on i nt o Dewgar d ( Col on:  244- 45;  Johnson:  266;  Reyes:  

210- 11) .   The conf i dent i al  i nf or mant  pr ovi ded Agent  Johnson and 

Det ect i ve Col on wi t h Dewgar d' s home addr ess,  Dewgar d' s  pl ace of  

bus i ness,  Dewgar d' s  cel l  phone number s,  Dewgar d' s home t el ephone 

number ,  a descr i pt i on of  Dewgar d' s car ,  and t he addr esses of  

Dewgar d' s r el at i ves ( Col on:  247) .   Det ect i ve Col on conf i r med 

t hat  Dewgar d l i ved at  1740 East  53r d St r eet  i n Br ook l yn;  t hat  

Dewgar d owned a pr i nt i ng shop,  B & A Pr i nt i ng Company,  at  653 

Fl at bush Avenue i n Br ookl yn;  and t hat  t he vehi cl e t he i nf or mant  

had descr i bed was r egi st er ed t o t he addr ess of  Dewgar d' s  par ent s 

on East  58t h St r eet  i n Br ook l yn ( Col on:  248;  Johnson:  271) .  

On Apr i l  27,  2002,  t he conf i dent i al  i nf or mant  cont act ed 

Det ect i ve Col on and sai d t hat  Dewgar d had j ust  cal l ed hi m and 

had asked i f  t he i nf or mant  was i nt er est ed i n pur chasi ng " whi t e 

t - shi r t s "  ( Col on:  248- 49) .   Whi t e t - shi r t s r ef er r ed t o ki l ogr ams 

                     
2 Det ect i ve Col on t est i f i ed t hat  t hi s  ot her  st at e was Ohi o 

( Col on:  245) .   Agent  Reyes t est i f i ed t hat  t hi s  ot her  s t at e was 
West  Vi r gi ni a ( Reyes:  209- 10) .  
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of  cocai ne ( Col on:  249) .   Dewgar d had al so asked t he i nf or mant  

i f  he had any of  t hose " t hi ngs, "  meani ng guns ( Col on:  249) .   The 

i nf or mant  t ol d Dewgar d t hat  he was i nt er est ed i n pur chasi ng 

ki l ogr ams of  cocai ne,  but  t hat  he had no weapons,  and t hat  he,  

t he i nf or mant ,  woul d cal l  back Dewgar d l at er  i n t he week ( Col on:  

249) .    

On Apr i l  30,  2002,  t he conf i dent i al  i nf or mant  was br ought  

t o t he New Yor k Fi el d Di v i s i on Of f i ce of  t he DEA ( Col on:  249,  

251) .   The i nf or mant  pl aced t wo t el ephone cal l s  t o Dewgar d,  

whi ch Det ect i ve Col on moni t or ed ( Col on:  249- 51) .   Dur i ng t he 

cour se of  t hese t el ephone conver sat i ons,  t he i nf or mant  agr eed t o 

pur chase t hr ee k i l ogr ams of  cocai ne f r om Dewgar d f or  a cer t ai n 

pr i ce ( Col on:  250- 51;  Johnson:  267) .   The i nf or mant  at t empt ed t o 

negot i at e t he pr i ce down,  but  Dewgar d i nf or med hi m t hat  he coul d 

not  al t er  t he pr i ce because t he cocai ne was not  hi s  ( Col on:  250-

51) .   The i nf or mant  and Dewgar d agr eed t hat  t he i nf or mant  woul d 

cal l  Dewgar d t he f ol l owi ng day t o ar r ange t he t i me and pl ace of  

t he t r ansact i on ( Col on:  251) .  

Af t er  t he t el ephone conver sat i ons bet ween t he i nf or mant  and 

Dewgar d,  Agent  Johnson and Det ect i ve Col on pr epar ed a " t act  

pl an, "  whi ch descr i bed how t hey i nt ended t o ar r est  Dewgar d 

( Reyes:  212- 13;  Col on:  251- 52;  Johnson:  267- 68,  272) .   Def endant  

and t en ot her  member s  of  Gr oup D- 24 wer e chosen t o par t i c i pat e 

i n t hi s oper at i on ( Reyes:  213;  Johnson:  271- 72) .   Accor di ng t o 
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t he pl an,  on t he mor ni ng of  May 1,  2002,  t he f i el d t eam woul d 

est abl i sh sur vei l l ance on Dewgar d' s home and at  Dewgar d' s 

pr i nt i ng shop ( Reyes:  212- 13;  Col on:  252- 53) .   The conf i dent i al  

i nf or mant  woul d cal l  Dewgar d t o set  up a t i me and pl ace f or  t he 

exchange ( Col on:  253;  Johnson:  267;  Reyes:  213- 14) .   Agent  

Johnson and Det ect i ve Col on i nst r uct ed t he i nf or mant  t o t r y  t o 

set  up t he exchange i n a bor ough ot her  t han Br ookl yn,  because 

t hey bel i eved t hat  i t  woul d be saf er  t o ar r est  Dewgar d out si de 

hi s  own nei ghbor hood ( Col on:  253;  Reyes:  214) .   The f i el d t eam 

woul d f ol l ow Dewgar d on hi s way t o t he exchange ( Reyes:  215) .  

Once t he f i el d t eam det er mi ned t hat  Dewgar d was i n possessi on of  

t he t hr ee ki l ogr ams of  cocai ne,  t he f i el d t eam woul d st op 

Dewgar d' s car  and ar r est  hi m ( Reyes:  215;  Johnson:  268) .   Agent  

Johnson and Det ec t i ve Col on hoped t o ar r est  Dewgar d bef or e he 

r eached t he agr eed- upon l ocat i on f or  t he exchange ( Reyes:  215;  

Johnson:  268) .   

On t he ni ght  of  Apr i l  30,  2002,  t he agent s  and det ect i ves 

who wer e t o be par t  of  t he f i el d t eam wer e advi sed of  t hei r  

ass i gnment s f or  t he f ol l owi ng day ( Col on:  252;  Her bel :  314- 15,  

320,  347- 48,  361- 62;  Reyes:  216;  Johnson:  272- 73;  W.  Mur r ay:  

365- 68;  Cor cor an:  396) .   
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The Event s of  May 1,  2002 
 

The Sur vei l l ance and t he Car  St op  

On t he mor ni ng of  May 1,  2002,  def endant  and ot her  member s 

of  t he f i el d t eam began t hei r  sur vei l l ance of  Dewgar d' s home at  

1740 East  53r d St r eet  and Dewgar d' s pr i nt i ng shop at  653 

Fl at bush Avenue ( Col on:  253;  Cor cor an:  398;  Her bel :  314- 16,  319;  

Reyes:  215- 16;  Johnson:  274;  Robbi ns:  288;  W.  Mur r ay:  369- 70) .  

The agent s and det ect i ves wer e dr essed i n pl ai n cl ot hes and t hey 

wer e dr i v i ng unmar ked gover nment  car s  ( Reyes:  201,  204,  206- 07,  

216- 17,  224,  229;  Cor cor an:  396- 98;  Her bel :  318- 19;  Johnson:  

274;  W.  Mur r ay:  373- 74) .   The unmar ked gover nment  car s  wer e 

equi pped wi t h DEA r adi os,  so t hat  t he agent s and det ect i ves 

coul d r emai n i n const ant  r adi o cont act  ( Reyes:  207- 08;  Cor cor an:  

397- 98;  Her bel :  321;  Johnson:  275;  Robbi ns:  288;  W.  Mur r ay:  

371) .   The agent s and det ect i ves wer e ar med wi t h . 40 cal i ber  

semi - aut omat i c pi s t ol s ( Reyes:  201- 02) .   

At  about  7: 15 or  7: 30 a. m. ,  a member  of  t he f i el d t eam saw 

Dewgar d l eave hi s home,  ent er  a whi t e car ,  and dr i ve away 

( Reyes:  219) .   Dewgar d dr ove t o hi s  par ent s'  home,  pi cked up hi s 

son,  and dr ove hi s  son t o school  ( EGBERT DEWGARD,  SR. :  175- 76) . 3 

The f i el d t eam next  saw Dewgar d at  hi s pr i nt i ng shop at  653 

Fl at bush Avenue ( Reyes:  220) .   Def endant  and t he ot her  member s 

                     
3 Egber t  Dewgar d,  Sr . ,  was t he f at her  of  t he deceased 

( Dewgar d:  175) .  
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of  t he f i el d t eam who wer e conduct i ng sur vei l l ance at  Dewgar d' s 

home at  East  53r d St r eet  wer e or der ed t o j oi n t he sur vei l l ance 

at  Dewgar d' s pr i nt i ng shop ( Cor cor an:  399;  W.  Mur r ay:  371) .   

I n Queens,  New Yor k,  Det ect i ve Col on and Agent  

Zachar i asi ewi cz met  wi t h t he conf i dent i al  i nf or mant  ( Col on:  253;  

Zachar i asi ewi cz:  297- 98;  Reyes:  218) .   They l i st ened i n as  t he 

conf i dent i al  i nf or mant  made t hr ee t el ephone cal l s t o Dewgar d at  

t he pr i nt i ng shop t o ar r ange t he t i me and pl ace f or  t he dr ug 

t r ansact i on ( Col on:  253- 55;  Zachar i as i ewi cz:  298- 99;  Reyes:  

218) .   Dur i ng t hese t el ephone cal l s,  t he i nf or mant  at t empt ed t o 

per suade Dewgar d t o make t he t r ansact i on i n Queens Count y,  but  

Dewgar d r ef used ( Col on:  254- 55;  Reyes:  219) .   The i nf or mant  

event ual l y agr eed t o meet  Dewgar d at  Dewgar d' s  home ( Col on:  255-

56;  Zachar i as i ewi cz:  299) .   Dewgar d ment i oned t hat  he woul d need 

a l i t t l e t i me because he had t o pi ck up t he dr ugs bef or e t he 

exchange ( Col on:  256;  Zachar i asi ewi cz:  299;  Reyes:  219) .   The 

t i me of  t he exchange was set  f or  11: 00 or  11: 30 a. m.  ( Col on:  

256) .  

Det ect i ve Col on not i f i ed t he f i el d t eam of  t he t i me and 

pl ace of  t he exchange ( Col on:  256) .    

At  ar ound 10: 30 a. m. ,  member s  of  t he f i el d t eam saw Dewgar d 

l eave hi s  pr i nt i ng shop,  ent er  a gr een Ni ssan Max i ma,  and dr i ve 

away ( Cor cor an:  399- 400;  Col on:  257;  Her bel :  321;  Johnson:  275-
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76;  Reyes:  220;  W.  Mur r ay:  372) .   Agent  Reyes or der ed t he f i el d 

t eam t o f ol l ow Dewgar d' s car  ( Her bel :  321;  Reyes:  220) .  

Dewgar d dr ove t o an apar t ment  bui l di ng l ocat ed at  787 East  

46t h St r eet ,  at  t he cor ner  of  East  46t h St r eet  and Avenue D,  and 

par ked ( Cor cor an:  400- 01;  Col on:  257;  Johnson:  276;  W.  Mur r ay:  

374) .   A man l ef t  t he apar t ment  bui l di ng and appr oached 

Dewgar d' s car ,  car r yi ng a bl ack pl ast i c bag ( Cor cor an:  402;  

Col on:  257;  Reyes:  221) .   The man del i ver ed t he bag t o Dewgar d 

( Cor cor an:  402;  Col on:  257;  Reyes:  221) .   Ther e was a br i ef  

conver sat i on bet ween t he t wo men ( Cor cor an:  402) .   The man 

wal ked away and Dewgar d dr ove of f  ( Cor cor an:  402) .   Agent  Reyes 

i ns t r uct ed t he f i el d t eam t o cont i nue t o f ol l ow Dewgar d ( Reyes:  

221) .  

Dewgar d t ur ned ont o Avenue D and dr ove east  ( Cor cor an:  402-

03) .   Dewgar d made a r i ght  t ur n ont o Ut i ca Avenue and st opped at  

a r ed l i ght  on Ut i ca Avenue at  t he cor ner  of  Far r agut  Road 

( Cor cor an:  403- 04;  Her bel :  322- 24;  Reyes:  222;  W.  Mur r ay:  375-

76) .  

Speci al  Agent s  Pet er son and Her bel  wer e t oget her  i n a car  

di r ect l y  behi nd Dewgar d' s car  ( Cor cor an:  403;  Her bel :  315- 16,  

322- 23,  325) .   Def endant  and Det ect i ve Cor cor an wer e i n separ at e 

car s near by ( Her bel :  324;  Cor cor an:  403) .  

Super vi s i ng Agent  Reyes or der ed Agent s  Pet er son and Her bel  

t o conduct  a car  st op and t o ar r est  Dewgar d ( Cor cor an:  404;  
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Her bel :  322- 23;  Johnson:  277;  Reyes:  221- 22;  W.  Mur r ay:  375) . 4 

Det ect i ve Cor cor an dr ove ar ound t he car s i n f r ont  of  hi m and 

t ur ned i n f r ont  of  Dewgar d' s  car ,  so t hat  t he si de of  hi s car  

pr event ed Dewgar d' s car  f r om movi ng f or war d ( Cor cor an:  404- 05;  

Her bel :  324- 25,  327) .   Agent  Pet er son pl aced a f l ashi ng r ed 

l i ght  on t he dashboar d of  hi s car  and he and Agent  Her bel  began 

t o get  out  of  t he car  ( Her bel :  317- 18,  324- 26;  Reyes:  207) .   

Dewgar d l ooked i n hi s r ear vi ew mi r r or  and over  hi s r i ght  

shoul der ,  wher e Agent s Pet er son and Her bel  wer e ( Cor cor an:  405) .  

Dewgar d' s car  st ar t ed t o r ol l  s l owl y  ( Cor cor an:  405;  Her bel :  

324,  326) .   Dewgar d t hen t ur ned hi s st eer i ng wheel  t o t he r i ght  

and pr essed t he accel er at or ,  st r i k i ng t he r i ght  f r ont  bumper  of  

Det ect i ve Cor cor an' s car  and r ol l i ng up ont o t he s i dewal k 

( Cor cor an:  405- 06;  Her bel :  324- 27;  W.  Mur r ay:  375) .   Dewgar d 

sped down Far r agut  Road at  a hi gh r at e of  speed ( Cor cor an:  405-

06;  Her bel :  325,  327) .    

The f i el d t eam i mmedi at el y began pur sui ng Dewgar d 

( Cor cor an:  406;  Her bel :  327) .   Det ect i ve Cor cor an' s  car  was 

i ni t i al l y l eadi ng t he pur sui t  ( Cor cor an:  406;  Her bel :  328) .  

However ,  because Det ect i ve Cor cor an di d not  have l i ght s or  

si r ens i n hi s car ,  he pul l ed hi s  car  over  t o t he s i de of  t he 

                     
4 Al t hough Ser geant  Mur r ay t est i f i ed t hat  he gave t he or der  

t o s t op t he car  ( W.  Mur r ay:  375) ,  Agent s Reyes and Her bel  and 
Det ect i ve Cor cor an t est i f i ed t hat  i t  was Agent  Reyes who or der ed 
t he car  st op ( Reyes:  221- 22;  Her bel :  323;  Cor cor an:  404) .  
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r oad ( Cor cor an:  405- 06;  Her bel :  328) .   Def endant ,  whose l i ght s 

and si r ens wer e on,  s t ar t ed t o l ead t he pur sui t  ( Cor cor an:  406,  

408;  Her bel :  327- 28) .    

The ot her  member s of  t he f i el d t eam l ost  s i ght  of  

def endant ' s and Dewgar d' s car s  ( Her bel :  328- 29;  Johnson:  277- 78;  

Cor cor an:  406- 07;  Robbi ns:  289;  Reyes:  222- 23) .   Def endant  was 

on t he r adi o,  cal l i ng out  t he di r ec t i ons  of  t he pur sui t  t o t he 

ot her  member s of  t he f i el d t eam ( Cor cor an:  407;  Her bel :  328- 29;  

Robbi ns:  289;  W.  Mur r ay :  376,  385- 86;  Zachar i asi ewi cz :  301) .  

 
The Ci vi l i an Wi t nesses'  Account  of  t he Foot  
Chase and t he Shoot i ng 
 

At  about  11: 00 a. m. ,  on Far r agut  Road,  ANGELA FRI TH was 

pushi ng a st r ol l er  i n whi ch her  t hr ee- year - ol d daught er ,  Ashl ey,  

was seat ed ( Fr i t h:  5- 6) .   As  she appr oached New Yor k Avenue,  

Fr i t h hear d t he sound of  a squeal i ng t i r e ( Fr i t h:  6- 7) .   She 

suddenl y  saw a car  dr i v i ng s t r ai ght  up Far r agut  Road at  a hi gh 

r at e of  speed ( Fr i t h:  7) .   The car  swer ved up ont o t he s i dewal k 

and was s t opped by a f i r e hydr ant  and a pol e ( Fr i t h:  7- 8) .   The 

car  came wi t hi n about  t wel ve f eet  of  Fr i t h and her  daught er  

( Fr i t h:  8) .   Fr i t h pi cked up t he st r ol l er  cont ai ni ng her  

daught er  and r an t o t he ot her  si de of  Far r agut  Road ( Fr i t h:  8) .  

The occupant  of  t he car  t hat  swer ved ont o t he si dewal k  - -  

Dewgar d - -  got  out  of  t he car  and st ar t ed r unni ng down New Yor k 
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Avenue ( Fr i t h:  9) .   Dewgar d was car r yi ng a bl ack pl ast i c bag i n 

hi s  hands ( Fr i t h:  9) .    

Def endant  dr ove up t o Dewgar d' s  car  and got  out  of  hi s car  

( Fr i t h:  9- 10) .   Def endant  r an down New Yor k Avenue i n pur sui t  of  

Dewgar d ( Fr i t h:  10) .  

SYNTHI A BOBBI T and BARBARA GURLY wer e wal k i ng on opposi t e 

si des of  New Yor k  Avenue,  bet ween Far r agut  Road and Fost er  

Avenue ( Bobbi t :  53- 57;  Gur l y:  96,  104,  109) .   They bot h saw 

def endant  chas i ng Dewgar d down New Yor k Avenue ( Bobbi t :  55- 56;  

Gur l y:  98- 100) .    

BENJAMI N SHURI N par ked hi s  van on New Yor k Avenue,  bet ween 

Far r agut  Road and Fost er  Avenue ( Shur i n:  15- 16) .   When Shur i n 

opened t he door  of  hi s  van,  Dewgar d r an past  hi m,  car r yi ng t he 

bl ack bag i n hi s  hands ( Shur i n:  16- 17;  Bobbi t :  56) .   Def endant  

was f ol l owi ng Dewgar d,  shout i ng at  Dewgar d t o get  down ( Shur i n:  

17- 18) .   Def endant  had a badge hangi ng f r om hi s neck and he was 

hol di ng a gun i n hi s hand ( Shur i n:  17,  28- 29) .    

Dewgar d cr ossed New Yor k Avenue and cont i nued r unni ng down 

t he st r eet  ( Shur i n:  18;  Bobbi t :  56- 58) .   Def endant  al so cr ossed 

New Yor k  Avenue,  managi ng t o gai n gr ound on Dewgar d as he di d so 

( Shur i n:  18;  Bobbi t :  58) .    

Dewgar d t r i ed t o duck i n bet ween t wo vehi cl es t hat  wer e 

par ked at  t he cur b,  but  Dewgar d sl i pped and f el l  ( Bobbi t :  58- 59;  
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Shur i n:  19,  26) .   Def endant  j umped on t op of  Dewgar d ( Shur i n:  

18- 19,  29) .   

Shur i n r an acr oss New Yor k Avenue and s t ood about  one or  

t wo f eet  away f r om def endant  and Dewgar d ( Shur i n:  18- 19,  25,  29-

30) .   Bobbi t  was st andi ng about  t wo bi g car  l engt hs  away f r om 

def endant  and Dewgar d ( Bobbi t :  61) .   Gur l y was acr oss t he st r eet  

f r om def endant  and Dewgar d ( Gur l y :  104,  108- 09) .    

EDWARD JOHN,  who was st andi ng out s i de t he gat e of  t he 

Vandeveer  housi ng pr oj ect  on New Yor k Avenue,  and BENJAMI N 

MURRAY,  who was car r yi ng gar bage t o t he cur b of  New Yor k Avenue,  

al so st ar t ed wat chi ng def endant  and Dewgar d ( John:  33- 34,  47;  B.  

Mur r ay:  73- 74) .   John was c l ose t o def endant  and Dewgar d ( John:  

38) . 5  Mur r ay was about  t hr ee or  f our  f eet  f r om def endant  and 

Dewgar d ( B.  Mur r ay :  78) .    

Def endant  was si t t i ng on Dewgar d,  who was f ace down t o t he 

gr ound ( John:  35- 37,  46- 47;  Bobbi t :  59;  Shur i n:  19;  B.  Mur r ay:  

77,  79) .   Def endant  had hi s gun i n hi s  l ef t  hand ( John:  35) .   

Def endant  t r i ed t o hol d Dewgar d down and handcuf f  hi m,  but  

Dewgar d kept  movi ng ar ound,  t r y i ng t o get  up and push def endant  

of f  of  hi m ( Bobbi t :  58- 60;  John:  36- 37,  46;  Shur i n:  19;  B.  

                     
5 John had gl aucoma i n one eye,  but  he had 20/ 20 v i si on i n 

t he ot her  eye ( John:  49) .   He descr i bed hi s  vi s i on as  good 
( John:  49) .  
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Mur r ay:  74- 78) . 6  Def endant  t ol d Dewgar d,  " St ay  down,  don' t  move.   

Fr eeze,  f r eeze"  ( John:  34- 37,  46- 47;  Shur i n:  29;  B.  Mur r ay:  78,  

86- 87) .   Def endant  war ned Dewgar d t hat  i f  he di d not  st op 

mov i ng,  def endant  woul d shoot  hi m ( John:  34,  46) .   At  one poi nt ,  

def endant  punched Dewgar d' s  f ace,  say i ng,  " I  t ol d you not  t o 

move"  ( John:  36) .   Dewgar d i gnor ed def endant ' s commands ( John:  

37,  46- 47) .   Def endant  cal l ed f or  backup and sai d,  " Hel p me"  

( John:  37- 38,  46;  Bobbi t :  60) .    

Dewgar d managed t o cr awl  t o t he near by car ,  pul l  hi msel f  

up,  and push def endant  of f  of  hi m ( Bobbi t :  59,  62;  John:  39,  48;  

Shur i n:  19- 20) .    

At  about  t hi s t i me,  JEWEL WALLACE,  who was on t he f i f t h 

f l oor  of  a near by apar t ment  bui l di ng,  and DAVI D TAYLOR,  who was 

appr oachi ng t he scene f r om an apar t ment  bui l di ng about  sevent y 

f eet  away,  st ar t ed wat chi ng t he st r uggl e bet ween def endant  and 

Dewgar d ( Tayl or :  145- 47,  164- 66,  170;  Wal l ace:  115,  117- 18,  134-

36) .  

Dewgar d was s t andi ng up agai nst  t he car  ( John:  39,  48;  

Wal l ace:  118,  120- 21;  Tayl or :  148- 49,  153) .   Def endant  was not  

st andi ng upr i ght ,  but  he was st i l l  i n phys i cal  cont act  wi t h 

Dewgar d,  pul l i ng at  Dewgar d ( Bobbi t :  62;  Shur i n:  21;  John:  48;  

                     
6 Doct or  Macaj oux,  who per f or med t he aut opsy on Dewgar d' s 

body,  t est i f i ed t hat  Dewgar d was about  6' 2"  t al l  and wei ghed 200 
pounds ( Macaj oux:  183) .   Def endant  was about  5' 8"  or  5' 9"  t al l ,  
wei ghed appr ox i mat el y 170 t o 175 pounds,  and " wor k[ ed]  out  al l  
t he t i me"  ( W.  Mur r ay:  379;  Reyes:  233- 34) .  
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Wal l ace:  119- 24,  126,  129,  138;  Tayl or :  148,  150;  Gur l y:  102,  

111) . 7  Def endant  sai d,  " I  have a gun,  I ' m goi ng t o shoot  you"  

( John:  40,  46,  48;  Gur l y :  97,  100- 01,  106;  Wal l ace:  124) .   At  

t hat  poi nt  i n t i me,  def endant ' s gun was poi nt ed st r ai ght  up i n 

t he ai r  ( John:  39,  46,  48) .  

Dewgar d pushed def endant  away f r om hi m and t ur ned t o r un 

( John:  39- 40,  48- 49;  Wal l ace:  120- 22,  126;  Shur i n:  20;  Bobbi t :  

63;  Tayl or :  148,  151- 53) .   As Dewgar d st ar t ed t o move away f r om 

def endant ,  def endant  shot  Dewgar d i n t he back ( John:  40- 41,  45,  

48;  Wal l ace:  121- 22,  126- 27;  Shur i n:  20- 21;  Tayl or :  148,  152- 53;  

B.  Mur r ay :  80- 83,  93;  Gur l y :  106) .   Dewgar d f el l  t o t he gr ound 

( John:  41;  Bobbi t :  64;  Shur i n:  20- 22;  Wal l ace:  122;  Tayl or :  153-

54,  169;  B.  Mur r ay :  83;  Gur l y:  104,  107) . 8 

 

                     
7 Mur r ay  and Tayl or  t est i f i ed t hat  def endant  was s t andi ng 

upr i ght  ( B.  Mur r ay:  80,  82;  Tayl or :  152) ,  but  t hei r  t est i mony on 
t hi s i ssue i s i ncons i st ent  wi t h t he t est i mony of  Wal l ace and 
Shur i n ( Wal l ace:  123- 24;  Shur i n:  21) .  

8 I n t he gr and j ur y,  t he eyewi t nesses descr i bed t he shoot i ng 
as f ol l ows:  John t est i f i ed t hat  Dewgar d pushed away f r om 
def endant  and moved t wo,  t hr ee,  or  f our  st eps away bef or e 
def endant  shot  hi m ( John:  40,  48- 49) .   Shur i n sai d t hat  Dewgar d 
t r i ed t o r un and was shot  ( Shur i n:  20- 21) .   Tayl or  sai d t hat  
Dewgar d pushed def endant  away f r om hi m and t ur ned t o r un bef or e 
he was shot  ( Tayl or :  148,  151- 52) .   Wal l ace sai d t hat  Dewgar d 
pushed of f  of  def endant  and t ur ned t o r un bef or e he was shot  
( Wal l ace:  121- 22,  126- 27) .   Mur r ay  t est i f i ed t hat  Dewgar d t ook 
one s t ep wi t h hi s l ef t  f oot  " l i ke he [ was]  r eady t o r un"  ( B.  
Mur r ay:  81- 82) .   Bobbi t  sai d t hat  Dewgar d l eaned t owar d 
def endant  and t hen def endant  dr ew t he gun back and shot  hi m 
( Bobbi t :  63- 64) .  
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The Ar r i val  of  t he Rest  of  t he Fi el d Team 
 
When Speci al  Agent s  Her bel  and Pet er son ar r i ved at  t he 

cor ner  of  New Yor k Avenue and Far r agut  Road,  t hey f ound 

Dewgar d' s car  on t he si dewal k and def endant ' s car  on t he st r eet  

near  Dewgar d' s car  ( Her bel :  330- 31) .   No one was i n t he car s 

( Her bel :  331) .    

Agent s Her bel  and Pet er son r an up New Yor k Avenue ( Her bel :  

331- 32) .   Agent  Her bel  hear d a gunshot  ( Her bel :  333) .   About  

t hi r t y or  f or t y  seconds l at er ,  t hey f ound def endant  and Dewgar d 

( Her bel :  333- 34,  345- 46;  Shur i n:  23) .   

Dewgar d was on hi s  back,  l y i ng on t he gr ound bet ween t wo 

par ked vehi cl es ,  wi t h hi s  hands out st r et ched i n f r ont  of  hi m 

( Her bel :  334- 35,  345,  348,  353- 54) . 9  Def endant  was st r addl i ng 

Dewgar d ( Her bel :  334- 35) .   Agent s Her bel  and Pet er son 

i mmedi at el y handcuf f ed Dewgar d' s hands i n f r ont  of  hi s chest  

( Her bel :  335- 36,  343- 45,  348- 49,  355- 56;  Shur i n:  24) . 10  

                     
9 Agent  Her bel  t est i f i ed t hat  when he ar r i ved,  Dewgar d and 

def endant  wer e st r uggl i ng wi t h each ot her  ( Her bel :  345) .  
However ,  none of  t he ci v i l i an wi t nesses ment i oned any ki nd of  
st r uggl e af t er  t he shoot i ng.   

10 Mur r ay t es t i f i ed t hat  def endant  had managed t o handcuf f  
Dewgar d bef or e t he shoot i ng,  and Bobbi t  and Tayl or  t est i f i ed 
t hat  def endant  had handcuf f ed Dewgar d i mmedi at el y af t er  t he 
shoot i ng ( B.  Mur r ay :  79- 80;  Bobbi t :  68;  Tay l or :  154,  169) .   But  
t he Peopl e concede t hat  t he t est i mony of  Mur r ay,  Bobbi t ,  and 
Tay l or  i s mi st aken wi t h r espect  t o t hi s i ssue and t hat  Shur i n 
and Agent  Her bel  cor r ect l y t es t i f i ed t hat  Agent s Her bel  and 
Pet er son handcuf f ed Dewgar d i mmedi at el y upon t hei r  ar r i val  at  
t he scene ( Shur i n:  24;  Her bel :  335- 36,  343- 45,  348- 49,  355- 56) .    
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Agent  Reyes ar r i ved at  t he scene ( Reyes:  226) .   Def endant  

was on hi s knees i n f r ont  of  Dewgar d,  br eat hi ng heavi l y  ( Reyes:  

226- 27;  Her bel :  336;  Cor cor an:  410;  Shur i n:  22) .   Def endant  

l ooked physi cal l y dr ai ned ( Her bel :  336;  W.  Mur r ay:  379) .   Agent  

Reyes ass i st ed i n l i f t i ng up def endant  and escor t i ng hi m t o a 

gover nment  car  ( Reyes:  227- 28;  Shur i n:  24;  Zachar i as i ewi cz:  

305) .   Agent  Reyes t ook def endant ' s gun ( Reyes:  229- 30) .    

Agent  Reyes summoned emer gency medi cal  assi st ance,  

r equest ed backup f r om t he New Yor k Ci t y Pol i ce Depar t ment ,  and 

not i f i ed t he DEA of  t he shoot i ng ( Reyes:  227) .  

The bl ack  pl as t i c bag was under neat h one of  t he t i r es of  a 

par ked van,  near  Dewgar d' s f oot  ( Reyes:  228;  Her bel :  336;  

Robbi ns:  291- 93;  Zachar i as i ewi cz:  303;  Shur i n:  24) .   Det ect i ve 

Robbi ns pul l ed out  t he bag f r om under  t he t i r e and opened up t he 

bag ( Robbi ns:  291- 92) . 11  I nsi de t he bag wer e t hr ee squar e- shaped 

obj ect s,  whi ch wer e cover ed i n t ape ( Robbi ns:  291;  414) .  

Det ect i ve Robbi ns l ocked t he bl ack pl ast i c bag and i t s cont ent s 

i ns i de t he t r unk of  hi s  car  ( Robbi ns:  292,  294) .    

At  t he scene,  def endant  made st at ement s  t o t hr ee of  hi s 

col l eagues.   Def endant  appr oached Agent  Johnson and t ol d hi m 

                     
11 Agent  Reyes t est i f i ed t hat  a br i ck- shaped obj ec t  was 

pr ot r udi ng f r om t he pl ast i c bag ( Reyes:  228- 29,  234) .   However ,  
no one el se not i ced anyt hi ng pr ot r udi ng f r om t he bag.   On t he 
cont r ar y ,  Det ect i ve Robbi ns t est i f i ed t hat  t he bl ack pl ast i c bag 
was cl osed when he r emoved t he bag f r om under neat h t he van 
( Robbi ns :  292) .    
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t hat  def endant  had t o shoot  Dewgar d ( Johnson:  280) .   Def endant  

sai d t hat  he and Dewgar d had been st r uggl i ng over  t he gun;  t hat  

def endant  had t ol d Dewgar d t o st op r esi st i ng;  and t hat  Dewgar d 

had r esponded t hat  def endant  was j ust  goi ng t o have t o shoot  hi m 

( Johnson:  280) .   Def endant  t ol d Ser geant  Mur r ay,  " I  was 

wr est l i ng wi t h t he guy and he went  f or  my gun and I  had t o shoot  

hi m"  ( W.  Mur r ay:  379) .   Def endant  t ol d Agent  Zachar i asi ewi cz 

t hat  Dewgar d " went  f or  my gun"  ( Zachar i asi ewi cz:  304- 05) .  

 
The For ensi c Evi dence 

On May 3,  2002,  Doct or  MARI E MACAJOUX,  t he act i ng Deput y 

Chi ef  Medi cal  Exami ner  of  Ki ngs Count y and an exper t  i n f or ens i c 

pat hol ogy,  per f or med an aut opsy on t he body of  Egber t  Dewgar d 

( Macaj oux:  180,  183;  E.  Dewgar d,  Sr . :  176- 78) .   Doct or  Macaj oux 

concl uded t hat  t he cause of  Dewgar d' s  deat h was a gunshot  wound 

t o t he back wi t h i nj ur i es t o Dewgar d' s ki dney,  aor t a,  bl ood 

vessel s,  l i ver ,  st omach,  hear t ,  and l ung ( Macaj oux:  188- 89) .  

Doct or  Macaj oux obser ved t hat  t he ent r y wound was on t he 

r i ght  s i de of  Dewgar d' s back ( Macaj oux:  184) .   The bul l et  

t r avel ed t hr ough Dewgar d' s  body f r om r i ght  t o l ef t  and upwar ds 

( Macaj oux:  185) .   The bul l et  per f or at ed Dewgar d' s k i dney,  aor t a,  

l i ver ,  st omach,  l ung,  and hear t  ( Macaj oux:  185) .   Doct or  

Macaj oux r ecover ed t he bul l et  f r om t he f r ont  l ef t  s i de of  

Dewgar d' s chest  ( Macaj oux:  184- 85) .    
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Doct or  Macaj oux det er mi ned t hat  t he gun had been poi nt ed 

upwar ds,  at  a 30°  angl e,  at  t he t i me of  t he shoot i ng ( Macaj oux:  

194- 95) .   Gi ven t he l ocat i on of  t he ent r y wound and t he pat h of  

t he bul l et ,  t he shoot er  coul d not  have been f aci ng Dewgar d when 

t he shot  was f i r ed ( Macaj oux:  185- 86,  188) .   However ,  t he 

l ocat i on of  t he ent r y wound and t he pat h of  t he bul l et  coul d be 

expl ai ned i f  t he shoot er  was hol di ng t he gun i n hi s  l ef t  hand 

and ei t her :  ( 1)  Dewgar d was t ur ni ng away f r om t he shoot er  when 

t he shot  was f i r ed ( Macaj oux:  193) ;  or  ( 2)  Dewgar d was r eachi ng 

t owar d t he shoot er ,  mov i ng t he r i ght  s i de of  hi s body t owar ds 

t he shoot er ,  and t ur ned hi s body j ust  bef or e t he shot  was f i r ed 

( Macaj oux:  186- 88,  193- 94) .  

Doct or  Macaj oux di d not  see any soot  or  s t i ppl i ng on 

Dewgar d' s ski n or  cl ot hes ( Macaj oux:  192) .   The absence of  soot  

or  st i ppl i ng gener al l y means t hat  t he muzzl e of  t he gun was mor e 

t han t wel ve t o ei ght een i nches f r om t he vi c t i m when t he gun was 

f i r ed ( Macaj oux:  192) .  

The bl ack  pl ast i c bag and i t s  cont ent s wer e exami ned by a 

f or ensi c  chemi s t  and a f i nger pr i nt  speci al i st  ( 413- 16) .   The 

t hr ee squar e- shaped obj ect s i n t he pl ast i c bag cont ai ned cocai ne 

and wei ghed a t ot al  of  appr oxi mat el y t hr ee ki l ogr ams ( 413- 14) .  

Dewgar d' s f i nger pr i nt s wer e f ound on t he cont ent s of  t he bl ack 

pl ast i c bag ( 415- 16) .  
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Def endant ' s Test i mony 

Def endant  JUDE TANELLA t est i f i ed t hat  he had been wor ki ng 

f or  t he DEA si nce Mar ch of  1998 and t hat  he had been assi gned t o 

Gr oup D- 24 si nce August  of  1998 ( Tanel l a:  423,  503) .   He sai d 

t hat ,  on Apr i l  30,  2002,  Ser geant  Mur r ay had or der ed hi m t o 

conduct  sur vei l l ance at  Dewgar d' s home s t ar t i ng at  7: 00 a. m.  t he 

f ol l owi ng day ( Tanel l a:  432- 37) .   Def endant  had been t ol d t hat  a 

cooper at i ng i nf or mant  was goi ng t o or der  t hr ee ki l ogr ams of  

cocai ne f r om Dewgar d and t hat  t hey wer e goi ng t o ar r est  Dewgar d 

( Tanel l a:  436) .   Def endant  st at ed t hat ,  because he was mer el y 

ass i st i ng on t hi s case and was not  act ual l y ass i gned t o i t ,  he 

" r eal l y di dn' t  know t he par t i cul ar s,  what  we wer e doi ng"  

( Tanel l a:  436) .   He di d not  r ecal l  bei ng t ol d anyt hi ng about  

Dewgar d and guns ( Tanel l a:  503) .  

I n hi s t est i mony,  def endant  descr i bed t he sur vei l l ance of  

Dewgar d and t he abor t ed car  st op on t he mor ni ng of  May 1,  2002 

( Tanel l a:  437- 61) .   Def endant  sai d t hat  t he pur pose of  t he car  

st op was t o r equest  Dewgar d' s  consent  t o sear ch t he bl ack  bag 

( Tanel l a:  454) .    

Def endant  t es t i f i ed t hat ,  because he had an emer gency l i ght  

and si r en,  he became t he l ead car  i n pur sui t  of  Dewgar d af t er  

t he unsuccessf ul  car  s t op ( Tanel l a:  461) .   Def endant  sai d t hat  

Dewgar d' s car  was t r avel i ng at  a hi gh r at e of  speed and t hat  

Dewgar d' s car  r epeat edl y swer ved ont o t he si dewal k and r et ur ned 
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t o t he st r eet  ( Tanel l a:  462- 63) .   At  t he i nt er sect i on of  

Far r agut  and New Yor k  Avenues,  a school  bus bl ocked t he st r eet  

( Tanel l a:  464) .   Dewgar d swer ved ont o t he si dewal k,  al most  

st r i k i ng a woman wi t h a st r ol l er  ( Tanel l a:  464- 65,  487) .  

Dewgar d' s car  ski dded and became wedged bet ween a t el ephone pol e 

and a f ence ( Tanel l a:  465) .   

Def endant  t es t i f i ed t hat  Dewgar d got  out  of  hi s car  and r an 

down New Yor k Avenue,  wi t h t he bl ack pl ast i c bag i n hi s hands 

( Tanel l a:  465- 66) .   Def endant ,  who was wear i ng a pol i ce shi el d 

on a chai n under neat h hi s  pl ai nc l ot hes,  pul l ed out  hi s shi el d 

and f ol l owed Dewgar d on f oot  ( Tanel l a:  440,  466- 68) .   Def endant  

dr ew hi s . 40 cal i ber  semi - aut omat i c pi st ol  and was car r yi ng i t  

i n hi s l ef t  hand ( Tanel l a:  430- 31,  467,  469,  487) .   Def endant  

shout ed at  Dewgar d,  " Pol i ce,  st op,  pol i ce,  s t op,  f r eeze"  

( Tanel l a:  467- 68,  470) .  

Dewgar d at t empt ed t o cut  bet ween a van and a car  t hat  wer e 

par ked on New Yor k Avenue ( Tanel l a:  470) .   Dewgar d t r i pped and 

f el l  t o t he gr ound ( Tanel l a:  470- 71) .   The bl ack pl ast i c  bag 

sl i d under neat h t he r ear  bumper  of  t he van ( Tanel l a:  470- 71) .    

Def endant  t est i f i ed t hat  he knel t  down next  t o Dewgar d' s 

body and pushed hi m down ( Tanel l a:  471- 72) .   Def endant  sai d t hat  

Dewgar d st ar t ed punchi ng hi m wi t h bot h hands ( Tanel l a:  472,  474-

75,  477,  492,  510- 11) .   Def endant  sai d t hat  wi t h hi s l ef t  hand,  

he hel d hi s  gun agai nst  t he l ef t  s i de of  hi s body,  away f r om 
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Dewgar d,  and t hat  wi t h hi s r i ght  hand,  he t r i ed t o hol d down 

Dewgar d and t o s t op Dewgar d f r om hi t t i ng hi m ( Tanel l a:  473,  

477) .   Def endant  t est i f i ed t hat  he yel l ed at  Dewgar d,  " [ P] ol i ce,  

st op r esi s t i ng,  pol i ce,  s t op r es i st i ng,  you' r e under  ar r est , "  

and t hat  he yel l ed t o t he ci v i l i ans  near by t o cal l  911 because 

he needed hel p ( Tanel l a:  474- 75) .  Def endant  t es t i f i ed t hat  

Dewgar d sai d,  " [ F] uck you,  shoot  me"  ( Tanel l a:  475) .  

Def endant  sai d t hat  Dewgar d pushed def endant  of f  of  hi m,  

causi ng def endant  t o go down on hi s hands and knees ( Tanel l a:  

475- 76,  478- 79,  514) .   Def endant  sai d t hat ,  at  t hi s poi nt ,  

Dewgar d was seat ed on t he gr ound,  onl y  an ar m' s r each away f r om 

def endant  ( Tanel l a:  476,  478- 79,  485,  515- 16) .   Def endant  

al l eged t hat ,  wi t h hi s r i ght  hand,  Dewgar d l unged f or  

def endant ' s weapon ( Tanel l a:  476,  478- 79,  482,  483) .   Def endant  

asser t ed t hat ,  as  Dewgar d r eached f or  def endant ' s weapon,  

def endant  shot  hi m i n t he t or so ( Tanel l a:  476,  478- 79,  481- 82,  

506- 07,  509,  516) .   Def endant  sai d t hat  he f ear ed t hat  i f  

Dewgar d had got t en def endant ' s gun,  Dewgar d woul d have ki l l ed 

hi m ( Tanel l a:  478- 80,  489,  500,  509) .    

Def endant  sai d t hat ,  af t er  he f i r ed t he shot ,  Dewgar d 

yel l ed and f el l  backwar ds t o t he gr ound ( Tanel l a:  483,  484,  486,  

502) .   Def endant  st at ed t hat ,  al t hough he was physi cal l y 

exhaust ed,  he got  on t op of  Dewgar d ( Tanel l a:  480,  482- 86,  508-

09) .   A cr owd of  c i v i l i ans began scr eami ng at  def endant ,  " [ W] hy 
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di d you do t hat ,  why di d you do t hat "  ( Tanel l a:  483,  486) .   

Def endant  t est i f i ed t hat ,  about  f i f t een t o t went y  seconds af t er  

he f i r ed t he shot ,  Agent s  Pet er son and Her bel  ar r i ved,  l i f t ed 

def endant  of f  of  Dewgar d,  and handcuf f ed Dewgar d ( Tanel l a:  483-

84,  486,  493,  508) .   

The pr osecut or  asked def endant  whet her ,  pr i or  t o t he 

shoot i ng,  he had t ol d Dewgar d t hat  he woul d shoot  hi m i f  he di d 

not  st op r esi s t i ng ( 513) .   Def endant  answer ed t hat  he di d not  do 

so ( Tanel l a:  513) .   Def endant  expl ai ned,  " You don' t  use i t  as a 

war ni ng,  you don' t  f i r e war ni ng shot s"  ( Tanel l a:  513) .   The 

pr osecut or  asked def endant  why he di d not  pi ck up t he abandoned 

dr ugs and wai t  f or  backup t o ar r i ve bef or e at t empt i ng t o sei ze 

Dewgar d ( Tanel l a:  512) .   Def endant  sai d t hat  i t  was hi s j ob t o 

ar r est  Dewgar d " t o make t he ci t y saf er "  ( Tanel l a:  512) .    

 
The Gr and Jur y Char ge and Deci si on  

Af t er  t he pr esent at i on of  t he evi dence,  a pr osecut or  

i ns t r uct ed t he gr and j ur y  on t he New Yor k l aw gover ni ng t he use 

of  deadl y  phys i cal  f or ce i n def ense of  a per son ( N. Y.  Penal  Law 

§ 35. 15)  and t he use of  deadl y phys i cal  f or ce i n maki ng an 

ar r est  or  i n pr event i ng an escape ( N. Y.  Penal  Law § 35. 30)  

( Af f i d.  at  par a.  6) .    

The gr and j ur y concl uded t hat  t her e was l egal l y suf f i c i ent  

evi dence and r easonabl e cause t o bel i eve t hat  def endant  was not  
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j us t i f i ed i n shoot i ng Dewgar d.   The gr and j ur y  r et ur ned a t r ue 

bi l l  on t he char ge of  Mansl aught er  i n t he Fi r st  Degr ee ( N. Y.  

Penal  Law § 125. 20[ 1] )  ( Af f i d.  at  par a.  6) .  

On Oct ober  29,  2002,  t he gr and j ur y f i l ed Ki ngs Count y 

I ndi ct ment  Number  3070/ 2002,  char gi ng def endant  wi t h one count  

of  Mansl aught er  i n t he Fi r st  Degr ee ( Af f i d.  at  par a.  7) .  

 
The Removal  of  t he Case t o Feder al  Cour t  

On November  1,  2002,  def endant  was ar r ai gned on t he 

i ndi ct ment  i n t he New Yor k St at e Supr eme Cour t ,  Ki ngs Count y,  

and pl ed not  gui l t y ( Af f i d.  at  par a.  8) .   

By appl i cat i on dat ed November  8,  2002,  def endant  pet i t i oned 

t he Uni t ed St at es Di st r i ct  Cour t  f or  t he East er n Di st r i c t  of  New 

Yor k f or  r emoval  of  hi s case f r om st at e cour t  pur suant  t o 28 

U. S. C.  § 1442( a) ( 1) .   By  deci s i on and or der  dat ed Januar y  13,  

2003,  t he di st r i ct  cour t  gr ant ed def endant ' s pet i t i on.   New Yor k 

v.  Tanel l a,  239 F.  Supp.  2d 291 ( E. D. N. Y.  2003) .  

 
Def endant ' s Mot i on t o Di smi ss t he I ndi ct ment  

By mot i on dat ed Mar ch 6,  2003,  def endant  moved,  pur suant  t o 

Feder al  Rul e of  Cr i mi nal  Pr ocedur e 12( b) ,  t o di smi ss t he 

i ndi ct ment  on t he gr ound t hat  hi s pr osecut i on was bar r ed by t he 

Supr emacy Cl ause of  t he Uni t ed St at es Const i t ut i on.   I n hi s 

mot i on,  def endant  ar gued t hat  i t  was necessar y and pr oper  t o t he 

per f or mance of  hi s f eder al  dut y f or  hi m t o ki l l  Dewgar d,  because 
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Dewgar d had been r eachi ng f or  def endant ' s gun.   I n t he 

al t er nat i ve,  def endant  ar gued t hat ,  even assumi ng t hat  he had 

been mi st aken about  Dewgar d' s  r eachi ng f or  t he gun,  def endant  

was st i l l  i mmune f r om st at e pr osecut i on,  because he r easonabl y 

bel i eved t hat  Dewgar d had been r eachi ng f or  t he gun.   

By answer  dat ed Apr i l  10,  2003,  t he Peopl e opposed 

def endant ' s mot i on t o di smi ss  t he i ndi ct ment .   The Peopl e ar gued 

t hat  def endant  was not  i mmune f r om pr osecut i on because t he 

evi dence,  when vi ewed i n t he l i ght  most  f avor abl e t o t he Peopl e,  

was suf f i c i ent  t o est abl i sh t hat  def endant ' s shoot i ng of  Dewgar d 

vi ol at ed t he Four t h Amendment  of  t he Const i t ut i on and t he Uni t ed 

St at es Just i ce Depar t ment ' s pol i cy  on t he use of  deadl y f or ce by 

l aw enf or cement  of f i cer s.   The Peopl e cont ended t hat ,  t o t he 

ext ent  t hat  t her e wer e di sput ed i ssues of  f ac t  concer ni ng t he 

shoot i ng,  t hose di sput ed i ssues of  f act  shoul d be r esol ved at  a 

t r i al ,  and not  i n a pr et r i al  mot i on.  

By memor andum and or der  dat ed Sept ember  3,  2003,  t he 

di s t r i ct  cour t  di smi ssed t he i ndi c t ment  wi t h pr ej udi ce ( SPA 1-

35) .   New Yor k v.  Tanel l a,  281 F.  Supp.  2d 606 ( E. D. N. Y.  2003) .  

The di st r i ct  cour t  hel d t hat ,  even assumi ng t hat  t he Peopl e' s 

wi t nesses wer e cor r ect  t hat  Dewgar d had t ur ned and had been 

mov i ng away f r om def endant  at  t he t i me of  t he shoot i ng,  

def endant  was i mmune f r om pr osecut i on ( SPA 18,  25- 30) .   281 F.  

Supp.  2d at  616,  620- 23.   The di st r i ct  cour t  c r edi t ed 
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def endant ' s gr and j ur y  t est i mony t hat  he had subj ect i vel y 

bel i eved t hat  Dewgar d had been r eachi ng f or  hi s gun and t he 

di s t r i ct  cour t  f ound t hat  bel i ef  t o be obj ect i vel y r easonabl e 

( SPA 25- 30) .   281 F.  Supp.  2d at  620- 23.   The di st r i ct  cour t  

al so r ul ed t hat  t he shoot i ng of  Dewgar d was const i t ut i onal .   The 

di s t r i ct  cour t  suggest ed t hat  def endant  had t he r i ght  t o ki l l  

Dewgar d,  because Dewgar d mi ght  have har med someone had t he chase 

cont i nued ( SPA 30- 34) .   281 F.  Supp.  2d at  623- 25.  

The Peopl e appeal  f r om t he j udgment  of  t he di st r i ct  cour t  

di smi ssi ng t he i ndi ct ment .  
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SUMMARY OF ARGUMENT 

The di st r i ct  cour t  er r ed by di smi ssi ng t he St at e' s 

i ndi ct ment  on Supr emacy Cl ause gr ounds.   Def endant ,  a f eder al  

of f i cer ,  shot  an unar med suspect ,  Egber t  Dewgar d,  i n t he back,  

ki l l i ng hi m.   Ther e was conf l i ct i ng evi dence as t o how t he 

shoot i ng occur r ed.   However ,  when vi ewed i n t he l i ght  most  

f avor abl e t o t he Peopl e,  t he evi dence was suf f i c i ent  t o 

est abl i sh t hat  def endant  di d not  r easonabl y bel i eve t hat  Dewgar d 

posed a si gni f i cant  t hr eat  of  deat h or  ser i ous physi cal  i nj ur y 

t o def endant  or  anyone el se at  t he t i me of  t he shoot i ng.   Under  

t hese ci r cumst ances,  t he di st r i ct  cour t  er r ed by concl udi ng t hat  

def endant  was i mmune,  as a mat t er  of  l aw,  f r om st at e 

pr osecut i on.   The i ndi ct ment  shoul d be r ei nst at ed,  so t hat  a 

j ur y i s gi ven t he oppor t uni t y t o r esol ve t he di sput ed i ssues of  

f ac t  and t o det er mi ne whet her  t he shoot i ng was necessar y  and 

pr oper  t o t he per f or mance of  def endant ' s f eder al  dut y .   
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ARGUMENT 

THE I NDI CTMENT SHOULD BE REI NSTATED BECAUSE 
DEFENDANT DI D NOT ESTABLI SH THAT HE WAS 
I MMUNE AS A MATTER OF LAW FROM STATE 
PROSECUTI ON.  

The di st r i ct  cour t  er r ed by concl udi ng t hat  def endant  was 

i mmune,  as a mat t er  of  l aw,  f r om st at e pr osecut i on.   A f eder al  

of f i cer  i s i mmune f r om st at e pr osecut i on f or  ac t s per f or med i n 

t he cour se of  t he of f i cer ' s  dut i es onl y wher e t he act s  wer e 

necessar y and pr oper  t o t he per f or mance of  t he of f i cer ' s dut y.  

I f  t her e ar e di sput ed i ssues of  f act  t hat  ar e r el evant  t o t he 

det er mi nat i on of  t he i mmuni t y def ense,  t hen t hese di sput ed 

i ssues of  f ac t  shoul d be r esol ved at  a t r i al ,  and not  i n a 

pr et r i al  mot i on.  

I n t hi s case,  t her e wer e st ar kl y conf l i c t i ng account s of  

what  occur r ed i mmedi at el y  bef or e def endant  shot  t he unar med 

suspect ,  Egber t  Dewgar d,  i n t he back.   But  t her e was t est i mony 

whi ch,  i f  cr edi t ed and i f  v i ewed i n t he l i ght  most  f avor abl e t o 

t he Peopl e,  was suf f i c i ent  t o est abl i sh t hat  t he shoot i ng of  

Dewgar d v i ol at ed bot h t he Four t h Amendment  of  t he Const i t ut i on 

and t he Uni t ed St at es Just i ce Depar t ment ' s  pol i cy on t he use of  

deadl y f or ce.   Under  t hese ci r cumst ances,  i t  was i mpr oper  f or  

t he di st r i ct  cour t  t o di smi ss t he i ndi ct ment  pr i or  t o a t r i al .  
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Ther ef or e,  t he i ndi ct ment  shoul d be r ei nst at ed and t he case 

shoul d pr oceed t o t r i al .  

 
A.  Scope of  Revi ew 
 
The di st r i ct  cour t ' s di smi ssal  of  t he i ndi ct ment  i s  subj ect  

t o de novo r ev i ew because t he di smi ssal  of  t he i ndi c t ment  r ai ses 

quest i ons of  l aw or  mi xed quest i ons  of  l aw and f act .   See Uni t ed 

St at es v.  Al f onso,  143 F. 3d 772,  775 ( 2d Ci r .  1998)  ( de novo 

r ev i ew i s mandat ed whenever  t he di smi ssal  of  an i ndi ct ment  

r ai ses quest i ons of  l aw) ;  Uni t ed St at es v.  Gonzal ez- Roque,  301 

F. 3d 39,  44 ( 2d Ci r .  2002)  ( de novo r ev i ew i s mandat ed whenever  

t he di smi ssal  of  an i ndi c t ment  ent ai l s mi xed quest i ons of  l aw 

and f act ) .   

 
B.  The Evi dence,  When Vi ewed I n t he Li ght  Most  

Favor abl e t o t he Peopl e,  Was Suf f i c i ent  t o 
Est abl i sh t hat  Def endant  Was Not  I mmune as a 
Mat t er  of  Law Fr om St at e Pr osecut i on.  

 
A f eder al  agent  who i mpr oper l y uses deadl y f or ce i s  not  

i mmune f r om st at e pr osecut i on under  t he Supr emacy Cl ause of  t he 

Uni t ed St at es Const i t ut i on.   Vi ewed i n t he l i ght  most  f avor abl e 

t o t he Peopl e,  t he ev i dence submi t t ed by t he Peopl e i n r esponse 

t o def endant ' s  mot i on t o di smi ss t he i ndi c t ment  was suf f i c i ent  

t o est abl i sh t hat  def endant  i mpr oper l y used deadl y f or ce agai nst  

Egber t  Dewgar d.    

The Supr emacy Cl ause st at es:   
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Thi s Const i t ut i on,  and t he Laws of  t he 
Uni t ed St at es whi ch shal l  be made i n 
Pur suance t her eof  .  .  .  shal l  be t he supr eme 
Law of  t he Land;  and t he Judges i n ever y 
St at e shal l  be bound t her eby,  any Thi ng i n 
t he Const i t ut i on or  Laws of  any St at e t o t he 
Cont r ar y  not wi t hst andi ng.  

 
U. S.  Const .  ar t .  VI ,  c l .  2.   The pur pose of  t hi s pr ovi si on i s t o 

ensur e t hat  st at es do not  " r et ar d,  i mpede,  bur den,  or  i n any 

manner  cont r ol "  t he execut i on of  f eder al  l aw.   McCul l och v.  

Mar yl and,  17 U. S.  ( 4 Wheat . )  316,  436 ( 1819) .   

The Uni t ed St at es Supr eme Cour t  has hel d,  on t he basi s  of  

t he Supr emacy Cl ause,  t hat  a s t at e does not  have j ur i sdi ct i on t o 

pr osecut e a f eder al  agent  f or  conduct  i n vi ol at i on of  s t at e l aw 

i f  ( 1)  t he f eder al  agent  was per f or mi ng an act  t hat  he was 

aut hor i zed t o do by t he l aw of  t he Uni t ed St at es ;  and ( 2)  i n 

per f or mi ng t hat  aut hor i zed act ,  t he f eder al  agent  di d no mor e 

t han what  was necessar y and pr oper  f or  hi m t o do.   I n r e Neagl e,  

135 U. S.  1,  75 ( 1890) ;  see Whi t ehead v.  Senkowski ,  943 F. 2d 230,  

234 ( 2d Ci r .  1991) ,  cer t .  deni ed,  502 U. S.  1106 ( 1992) ;  Kent ucky 

v.  Long,  837 F. 2d 727,  744 ( 6t h Ci r .  1988) .   For  an act  t o be 

necessar y and pr oper  f or  pur poses of  t he Supr emacy Cl ause,  t he 

f eder al  agent  must  subj ect i vel y bel i eve t hat  t he act  was 

necessar y and pr oper ,  and t he agent ' s subj ect i ve bel i ef  must  be 

obj ect i vel y r easonabl e.   Whi t ehead v.  Senkowski ,  943 F. 2d at  

234;  Kent ucky  v.  Long,  837 F. 2d at  745.  
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The Peopl e have never  di sput ed t hat  def endant  was 

per f or mi ng an ac t  t hat  he was aut hor i zed t o do by t he l aws of  

t he Uni t ed St at es.   Def endant  had pr obabl e cause t o ar r est  

Dewgar d f or  possessi on of  a cont r ol l ed subst ance.   See Uni t ed 

St at es v .  Gi nsber g,  758 F. 2d 823,  828 ( 2d Ci r .  1985) .  

But  vi ewi ng i n t he l i ght  most  f avor abl e t o t he Peopl e t he 

evi dence submi t t ed by t he Peopl e i n r esponse t o def endant ' s 

mot i on t o di smi ss t he i ndi ct ment ,  i t  was not  necessar y or  pr oper  

f or  def endant  t o use deadl y f or ce agai ns t  Dewgar d.   On t he 

cont r ar y ,  def endant ' s  use of  deadl y  f or ce vi ol at ed bot h t he 

Four t h Amendment  of  t he Const i t ut i on and t he of f i c i al  pol i cy  of  

t he Just i ce Depar t ment  on t he use of  deadl y f or ce by f eder al  l aw 

enf or cement  of f i cer s.    

I n Tennessee v.  Gar ner ,  471 U. S.  1 ( 1985) ,  t he Supr eme 

Cour t  hel d t hat  t he Four t h Amendment  per mi t s a l aw enf or cement  

of f i cer  t o use deadl y  f or ce t o pr event  a suspect ' s escape onl y 

wher e t he of f i cer  " has pr obabl e cause t o bel i eve t hat  t he 

suspect  poses a si gni f i cant  t hr eat  of  deat h or  ser i ous physi cal  

i nj ur y t o t he of f i cer  or  ot her s . "   I d.  at  3.   The Supr eme Cour t  

expl ai ned:   

I t  i s  not  bet t er  t hat  al l  f el ony suspect s 
di e t han t hat  t hey escape.   Wher e t he 
suspect  poses no i mmedi at e t hr eat  t o t he 
of f i cer  and no t hr eat  t o ot her s,  t he har m 
r esul t i ng f r om f ai l i ng t o appr ehend hi m does 
not  j ust i f y t he use of  deadl y f or ce t o do 
so.   I t  i s no doubt  unf or t unat e when a 
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suspect  who i s  i n s i ght  escapes,  but  t he 
f ac t  t hat  t he pol i ce ar r i ve a l i t t l e l at e or  
ar e a l i t t l e sl ower  af oot  does not  al ways 
j us t i f y ki l l i ng t he suspect .   A pol i ce 
of f i cer  may not  sei ze an unar med,  
nondanger ous suspect  by  shoot i ng hi m dead.  
 

471 U. S.  at  11.   Accor di ngl y,  i n t he absence of  evi dence t hat  

t he suspect  poses a s i gni f i cant  t hr eat  of  deat h or  ser i ous 

physi cal  i nj ur y  t o t he of f i cer  or  ot her s,  t he use of  deadl y 

f or ce t o pr event  t he escape of  a f l eei ng f el on i s 

unconst i t ut i onal .   

I n 1995,  t he Just i ce Depar t ment  est abl i shed an of f i c i al  

pol i cy on t he use of  deadl y f or ce by f eder al  l aw enf or cement  

of f i cer s .   Under  t hat  pol i cy ,  a f eder al  of f i cer  may use deadl y 

f or ce t o pr event  t he escape of  a f l eei ng suspect  onl y  i f  t her e 

i s pr obabl e cause t o bel i eve:   ( 1)  t hat  t he suspect  has 

commi t t ed a f el ony i nvol vi ng t he i nf l i ct i on or  t hr eat ened 

i nf l i ct i on of  ser i ous physi cal  i nj ur y or  deat h;  and ( 2)  t hat  t he 

escape of  t he suspect  woul d pose an i mmi nent  danger  of  deat h or  

ser i ous physi cal  i nj ur y t o t he of f i cer  or  t o anot her  per son ( 1-

2) .   See U. S.  Depar t ment  of  Just i ce,  Resol ut i on 14,  Use of  

Deadl y For ce,  avai l abl e at  www. usdoj . gov.   The comment ar y t o 

t hi s pol i cy expl ai ns:  

[ T] he t ouchst one of  t he Depar t ment ' s pol i cy 
r egar di ng t he use of  deadl y  f or ce i s 
necessi t y.  .  .  .   The necessi t y t o use 
deadl y f or ce ar i ses  when al l  ot her  avai l abl e 
means of  pr event i ng i mmi nent  and gr ave 
danger  t o of f i cer s or  ot her  per sons have 
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f ai l ed or  woul d be l i kel y t o f ai l .   Thus,  
empl oyi ng deadl y f or ce i s  per mi ssi bl e when 
t her e i s no saf e al t er nat i ve t o usi ng such 
f or ce,  and wi t hout  i t  t he of f i cer  or  ot her s 
woul d f ace i mmi nent  and gr ave danger .  
 

See Comment ar y Regar di ng t he Use of  Deadl y  For ce i n Non-

Cust odi al  Si t uat i ons,  avai l abl e at  www. usdoj . gov ( emphas i s i n 

or i gi nal ) .    

I n t hi s case,  i n r esponse t o def endant ' s mot i on t o di smi ss 

t he i ndi ct ment ,  t he Peopl e submi t t ed t r anscr i pt s of  t est i mony 

t hat  had been gi ven bef or e t he st at e gr and j ur y .   I n assessi ng 

whet her  t he di st r i ct  cour t  cor r ect l y di smi ssed t he i ndi ct ment  

pr i or  t o t r i al ,  t he Peopl e' s ev i dence shoul d be vi ewed i n t he 

l i ght  most  f avor abl e t o t he Peopl e.   See Uni t ed St at es v.  

Yashar ,  166 F. 3d 873,  880 ( 7t h Ci r .  1999)  ( on mot i on t o di smi ss 

an i ndi ct ment ,  f act s  must  be vi ewed i n l i ght  most  f avor abl e t o 

gover nment ) ;  Mor gan v .  Cal i f or ni a,  743 F. 2d 728,  733 ( 9t h Ci r .  

1984)  ( i n det er mi ni ng whet her  pr et r i al  habeas pet i t i on shoul d be 

gr ant ed on Supr emacy Cl ause gr ounds,  evi dence shoul d be vi ewed 

i n l i ght  most  f avor abl e t o t he St at e) ;  cf .  Sauci er  v.  Kat z,  533 

U. S.  194,  201 ( 2001)  ( i n assessi ng whet her  ci v i l  case shoul d be 

di smi ssed on qual i f i ed i mmuni t y gr ounds,  evi dence must  be vi ewed 

i n l i ght  most  f avor abl e t o pl ai nt i f f ) .  

When vi ewed i n t he l i ght  most  f avor abl e t o t he Peopl e,  t he 

gr and j ur y  t est i mony es t abl i shed t he f ol l owi ng:   On Apr i l  30,  

2002,  def endant ,  a speci al  agent  of  t he Dr ug Enf or cement  
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Admi ni st r at i on,  was assi gned t o be a member  of  a f i el d t eam t hat  

was supposed t o ef f ect  t he ar r est  of  Egber t  Dewgar d,  a suspect ed 

dr ug sel l er ,  t he f ol l owi ng day.   On May 1,  2002,  t he f i el d t eam 

t r i ed t o sur r ound Dewgar d' s car  whi l e Dewgar d' s car  was st opped 

at  a r ed l i ght  at  t he i nt er sect i on of  Ut i ca Avenue and Far r agut  

Road i n Br ookl yn,  New Yor k .   Dewgar d hi t  t he r i ght  f r ont  bumper  

of  Det ect i ve Edwar d Cor cor an' s car ,  dr ove up ont o t he si dewal k,  

and sped away on Far r agut  Road at  a hi gh r at e of  speed.   

Def endant  f ol l owed hi m i n hi s car .  

At  t he i nt er sect i on of  Far r agut  Road and New Yor k  Avenue,  

Dewgar d dr ove up ont o t he si dewal k and col l i ded wi t h a f i r e 

hydr ant  and a pol e,  comi ng wi t hi n t wel ve f eet  of  Angel a Fr i t h 

and her  daught er .   Dewgar d f l ed hi s car  on f oot .   Def endant  got  

out  of  hi s car  and f ol l owed Dewgar d on f oot .  

Dewgar d t r i pped and f el l  t o t he gr ound bet ween t wo par ked 

vehi cl es  on New Yor k Avenue.   Def endant  j umped on t op of  

Dewgar d.   Dewgar d s t r uggl ed t o pr event  def endant  f r om 

handcuf f i ng hi m.   Def endant  t ol d Dewgar d t hat  i f  he di d not  st op 

mov i ng,  def endant  woul d shoot  hi m.   Dewgar d managed t o pul l  

hi msel f  upr i ght  and pushed def endant  of f  of  hi m.   Def endant  f el l  

t o t he gr ound.   Def endant  gr abbed at  Dewgar d and sai d,  " I  have a 

gun.   I ' m goi ng t o shoot  you. "   Dewgar d pushed def endant  away 

and t ur ned t o r un.   Accor di ng t o one wi t ness,  Dewgar d managed t o 
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get  t wo or  mor e st eps away f r om def endant  when def endant  shot  

Dewgar d i n t he back,  ki l l i ng hi m.   Dewgar d had been unar med.    

Thi s evi dence shows t hat ,  at  t he t i me of  t he shoot i ng,  

Dewgar d di d not  pose an i mmedi at e t hr eat  of  deat h or  ser i ous 

physi cal  i nj ur y t o def endant .   On t he cont r ar y,  at  t he t i me of  

t he shoot i ng,  t he unar med Dewgar d had t ur ned away f r om def endant  

and was t r y i ng t o r un away.   See Cur now v .  Ri dgecr est  Pol i ce,  

952 F. 2d 321,  325 ( 9t h Ci r .  1991)  ( evi dence was suf f i c i ent  t o 

est abl i sh t hat  of f i cer ' s use of  deadl y f or ce was 

unconst i t ut i onal  wher e evi dence showed t hat  suspect  " di d not  

poi nt  t he gun at  t he of f i cer s and appar ent l y was not  f aci ng t hem 

when t hey shot  hi m t he f i r s t  t i me" ) ,  cer t .  deni ed,  506 U. S.  972 

( 1992) ;  Davi s v.  Li t t l e,  851 F. 2d 605,  607- 08 ( 2d Ci r .  1988)  

( use of  deadl y f or ce was unconst i t ut i onal  wher e unar med suspect  

was t r yi ng t o r un away f r om pol i ce of f i cer s) .   

Dewgar d' s physi cal  st r uggl e wi t h def endant  i mmedi at el y 

pr i or  t o t he shoot i ng di d not  pr ov i de any j ust i f i cat i on f or  

def endant ' s use of  deadl y f or ce.   I n Sul l i van v.  Gagni er ,  225 

F. 3d 161 ( 2d Ci r .  2000) ,  t hi s Cour t  hel d t hat ,  t o be l awf ul ,  a 

l aw enf or cement  of f i cer ' s use of  f or ce must  be r easonabl y 

r el at ed t o t he f or ce used by  t he suspect .   Thi s Cour t  st at ed:   

The f act  t hat  a per son whom a pol i ce 
of f i cer  at t empt s t o ar r est  r esi st s,  
t hr eat ens,  or  assaul t s t he of f i cer  no doubt  
j us t i f i es t he of f i cer ' s use of  some degr ee 
of  f or ce,  but  i t  does not  gi ve t he of f i cer  
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l i cense t o use f or ce wi t hout  l i mi t .   The 
f or ce used by t he of f i cer  must  be r easonabl y 
r el at ed t o t he nat ur e of  t he r esi st ance and 
t he f or ce used,  t hr eat ened,  or  r easonabl y 
per cei ved t o be t hr eat ened,  agai nst  t he 
of f i cer .    

 
225 F. 3d at  165- 66 ( emphasi s  i n or i gi nal ) .    

I n t hi s case,  t he evi dence,  when vi ewed i n t he l i ght  most  

f avor abl e t o t he Peopl e,  est abl i shed t hat  def endant ' s  use of  

deadl y f or ce was not  " r easonabl y  r el at ed"  t o t he f or ce bei ng 

used by Dewgar d.   Al t hough Dewgar d had t hwar t ed def endant ' s 

ef f or t s t o handcuf f  hi m and had pushed def endant  away,  Dewgar d 

never  used or  t hr eat ened t o use deadl y f or ce agai nst  def endant .  

Ther ef or e,  Dewgar d' s conduct  di d not  j ust i f y def endant ' s use of  

deadl y f or ce agai nst  Dewgar d. 12  See Davi s  v.  Li t t l e,  851 F. 2d at  

607- 08 ( pol i ce of f i cer  v i ol at ed Four t h Amendment  by  usi ng deadl y 

f or ce agai ns t  a f l eei ng f el on,  even t hough t he f el on had 

al l egedl y punched and shoved t he pol i ce of f i cer  and hi s  par t ner  

i n hi s at t empt  t o escape) .   

Fur t her mor e,  t he evi dence submi t t ed t o t he gr and j ur y  di d 

not  suggest  t hat  Dewgar d posed a si gni f i cant  r i sk  of  deat h or  

ser i ous physi cal  i nj ur y t o anyone el se.   Pr i or  t o t he shoot i ng,  

                     
12 I n hi s t est i mony bef or e t he gr and j ur y,  def endant  al l eged 

t hat  Dewgar d l unged f or  def endant ' s gun ( Tanel l a:  476,  478- 79,  
482,  483) .   But ,  i n det er mi ni ng t hi s mot i on t o di smi ss t he 
i ndi ct ment ,  def endant ' s al l egat i on t hat  Dewgar d l unged f or  t he 
gun shoul d not  be cons i der ed,  because t he ev i dence shoul d be 
vi ewed i n t he l i ght  most  f avor abl e t o t he Peopl e.   See Uni t ed 
St at es v.  Yashar ,  166 F. 3d at  880;  Mor gan v.  Cal i f or ni a,  743 
F. 2d at  733.   
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as par t  of  hi s ef f or t  t o escape t he f i el d t eam,  Dewgar d had 

dr i ven hi s  car  r eckl essl y ,  hi t t i ng Det ect i ve Cor cor an' s r i ght  

f r ont  bumper  and al most  hi t t i ng Angel a Fr i t h and her  daught er .  

But  Dewgar d' s car  had become wedged bet ween a pol e and a f ence 

and,  as a r esul t ,  he had abandoned t he car  l ong bef or e t he 

shoot i ng occur r ed.   Consequent l y ,  at  t he t i me of  t he shoot i ng,  

t her e was no r i sk t hat  Dewgar d was r eckl essl y goi ng t o hi t  

someone wi t h hi s car .   See gener al l y Haugen v.  Br osseau,  339 

F. 3d 857,  868- 73 ( 9t h Ci r .  2003) ;  Vaughan v.  Cox,  343 F. 3d 1323,  

1326,  1330- 31 ( 11t h Ci r .  2003) . 13  

Def endant ' s knowl edge t hat  Dewgar d had agr eed t o sel l  t hr ee 

ki l ogr ams of  cocai ne t o an i nf or mant  di d not  make i t  necessar y 

or  pr oper  f or  def endant  t o ki l l  hi m.   A suspect ' s commi ssi on of  

dr ug cr i mes does not  j ust i f y a l aw enf or cement  of f i cer ' s use of  

deadl y f or ce agai nst  t he suspect .   See Haugen v .  Br osseau,  339 

F. 3d at  864 ( " Under  [ Tennessee v. ]  Gar ner ,  t he f ac t  t hat  

[ Of f i cer ]  Br osseau bel i eved Haugen had commi t t ed dr ug cr i mes and 

a bur gl ar y i s  not  suf f i c i ent  t o j ust i f y deadl y f or ce" ) .   

                     
13 I n Haugen v.  Br osseau and Vaughan v.  Cox,  t he Cour t s  of  

Appeal s f or  t he Ni nt h and El event h Ci r cui t s di scussed when 
deadl y f or ce may be used agai nst  a mot or i s t  who i s dr i v i ng 
r eckl ess l y.   At  no poi nt  di d ei t her  cour t  suggest  t hat  of f i cer s 
may use deadl y f or ce agai nst  a mot or i st  af t er  t he mot or i st  has 
l ef t  t he car .   See Haugen v.  Br osseau,  339 F. 3d at  868- 73;  
Vaughan v .  Cox,  343 F. 3d at  1330- 31.   I n f act ,  i n Vaughan,  t he 
El event h Ci r cui t  hel d t hat  an of f i cer  di d not  have t he r i ght  t o 
use deadl y f or ce agai nst  a suspect  whi l e t he suspect  was st i l l  
dr i v i ng hi s t r uck,  even t hough t he suspect  had hi t  a pol i ce car  
and was dr i v i ng 80 t o 85 mi l es an hour  i n hi s ef f or t  t o escape 
ar r est .   See Vaughan v.  Cox,  343 F. 3d at  1326,  1330- 31.  
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Al t hough t he dr ug t r ade i s of t en associ at ed wi t h vi ol ence,  t he 

possessi on or  sal e of  a nar cot i c  dr ug does not ,  by  i t sel f ,  pose 

an i mmedi at e t hr eat  of  deat h or  ser i ous physi cal  i nj ur y t o 

anyone.   

I n i t s deci s i on,  t he di st r i ct  cour t  r el i ed upon t he f act  

t hat  t he conf i dent i al  i nf or mant  had t ol d Det ect i ve Pedr o Col on 

t hat  Dewgar d had expr essed an i nt er est  i n pur chasi ng guns ( SPA 

29 n. 18;  Col on:  249) .   New Yor k v.  Tanel l a,  281 F.  Supp.  2d at  

622 n. 18.   However ,  i n assess i ng whet her  a l aw enf or cement  

of f i cer ' s use of  deadl y f or ce was pr oper ,  a cour t  may consi der  

onl y t he i nf or mat i on t hat  was known t o t hat  par t i cul ar  of f i cer .   

Dav i s v.  Li t t l e,  851 F. 2d at  608.   I n t hi s case,  def endant  

t es t i f i ed bef or e t he gr and j ur y t hat  t he onl y i nf or mat i on he had 

been gi ven about  Dewgar d was t hat  Dewgar d had agr eed t o sel l  

t hr ee ki l ogr ams of  cocai ne t o an i nf or mant  ( Tanel l a:  436) .   

Def endant  di d not  r ecal l  bei ng t ol d anyt hi ng about  Dewgar d and 

guns ( Tanel l a:  436,  503) .    

I n any event ,  even i f  def endant  had been t ol d about  

Dewgar d' s al l eged i nt er es t  i n pur chasi ng guns,  t hi s i nf or mat i on 

woul d not  have j ust i f i ed t he use of  deadl y f or ce,  i n t he absence 

of  a r easonabl e bel i ef  on t he par t  of  def endant ,  at  t he t i me of  

t he shoot i ng,  t hat  Dewgar d was usi ng or  about  t o use a gun.   

" [ T] he mer e pr esence of  a weapon does not  j ust i f y t he use of  

deadl y f or ce,  l et  al one t he pot ent i al  pr esence of  a weapon. "   
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Haugen v.  Br osseau,  339 F. 3d at  865 ( emphasi s  i n or i gi nal ;  

c i t at i ons omi t t ed) ;  see Cur now v.  Ri dgecr est  Pol i ce,  952 F. 2d at  

323,  325 ( evi dence was suf f i c i ent  t o es t abl i sh t hat  def endant ' s 

use of  deadl y f or ce was i mpr oper ,  even t hough t he suspect  had 

access t o a gun,  because t he evi dence showed t hat  suspect  was 

not  poi nt i ng t he gun at  t he of f i cer s at  t he t i me of  t he 

shoot i ng) .    

I ndeed,  t he Ni nt h Ci r cui t  Cour t  of  Appeal s has hel d t hat  

t he use of  deadl y f or ce agai ns t  a v i s i bl y ar med suspect  was 

unconst i t ut i onal ,  even t hough t he suspect  had engaged i n a 

shoot - out  wi t h l aw enf or cement  of f i cer s t he pr evi ous day and may 

have been r esponsi bl e f or  t he deat h of  a l aw enf or cement  

of f i cer .   Har r i s v.  Roder i ck,  126 F. 3d 1189 ( 9t h Ci r .  1997) ,  

cer t .  deni ed,  522 U. S.  1115 ( 1998) .   The Ni nt h Ci r cui t  concl uded 

t hat  nei t her  t he suspect ' s possessi on of  a weapon nor  t he 

suspect ' s commi ssi on of  a vi ol ent  cr i me i n t he ver y r ecent  past  

j us t i f i ed t he use of  deadl y f or ce,  i n t he absence of  evi dence 

t hat  t he suspect  posed an i mmedi at e t hr eat  t o someone' s  saf et y.  

126 F. 3d at  1203- 04;  see al so Cur now v.  Ri dgecr est  Pol i ce,  952 

F. 2d at  323- 24.    

The f act s  of  t hi s case ar e compar abl e t o t hose i n Davi s  v.  

Li t t l e,  851 F. 2d 605 ( 2d Ci r .  1988) .   I n Dav i s,  Connect i cut  

Pol i ce Of f i cer s  Davi d Li t t l e and Loui s Scozzaf ava r ecei ved a 

r epor t  t hat  a f el on was escapi ng.   Of f i cer s Li t t l e and 
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Scozzaf ava spot t ed t he f el on,  Rober t  Dav i s,  r unni ng t owar ds 

t hem.   The of f i cer s st opped t hei r  car  and t ook posi t i ons near  

t he f r ont  of  t hei r  car ,  wi t h t hei r  ser vi ce r evol ver s dr awn.  

Accor di ng t o t he of f i cer s,  Davi s  punched Of f i cer  Li t t l e,  shoved 

Of f i cer  Scozzaf ava,  and t hen r an ar ound t he of f i cer s t owar ds t he 

back of  t he car .   Of f i cer  Li t t l e r epeat edl y f i r ed at  Davi s,  

hi t t i ng hi m f our  t i mes.   I d.  at  606- 07.   A magi st r at e j udge hel d 

t hat  Of f i cer  Li t t l e' s use of  deadl y f or ce vi ol at ed t he Four t h 

Amendment .   I d.  at  607.   On appeal ,  t hi s Cour t  af f i r med t he 

dec i si on of  t he magi st r at e j udge.   Thi s Cour t  expl ai ned t hat  

Of f i cer  Li t t l e' s use of  deadl y f or ce vi ol at ed t he Four t h 

Amendment  because Of f i cer  Li t t l e had no r eason t o bel i eve t hat  

Dav i s posed a s i gni f i cant  t hr eat  t o hi s saf et y or  t he saf et y  of  

t hi r d par t i es .   I d.  at  607- 08.  

Si mi l ar l y,  her e,  v i ewi ng t he evi dence i n t he l i ght  most  

f avor abl e t o t he Peopl e,  t he ev i dence est abl i shed t hat ,  al t hough 

Dewgar d had commi t t ed ser i ous cr i mes pr i or  t o t he shoot i ng,  

def endant  had no r eason t o bel i eve at  t he t i me of  t he shoot i ng 

t hat  Dewgar d posed an i mmi nent  t hr eat  of  deat h or  ser i ous 

physi cal  i nj ur y t o def endant  or  anyone el se.   On t he cont r ar y,  

l i ke Dav i s i n Davi s  v.  Li t t l e,  Dewgar d wer e mer el y t r y i ng t o r un 

away.   Whi l e " [ i ] t  i s no doubt  unf or t unat e when a suspect  who i s 

i n s i ght  escapes"  ( Tennessee v.  Gar ner ,  471 U. S.  at  11) ,  a l aw 

enf or cement  of f i cer  may not  use deadl y f or ce sol el y  t o pr event  a 
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suspect ' s escape.   When vi ewed i n t he l i ght  most  f avor abl e t o 

t he Peopl e,  t he Peopl e' s ev i dence i n t hi s case est abl i shes t hat  

def endant ' s use of  deadl y f or ce vi ol at ed bot h t he Four t h 

Amendment  and Just i ce Depar t ment  pol i cy.   

Under  t hese ci r cumst ances,  a r at i onal  t r i er  of  f act  coul d 

concl ude t hat  def endant ' s  shoot i ng of  Dewgar d was not  necessar y 

and pr oper  t o t he per f or mance of  def endant ' s f eder al  dut y.   A 

r at i onal  t r i er  of  f act  coul d f i nd t hat  def endant  - -  a t r ai ned 

f eder al  of f i cer  - -  di d not  subj ect i vel y bel i eve t hat  t he use of  

deadl y f or ce was necessar y and pr oper ,  gi ven t hat  def endant ' s 

use of  deadl y f or ce vi ol at ed wel l - es t abl i shed const i t ut i onal  and 

Just i ce Depar t ment  st andar ds.   See Cl em v .  Cor beau,  284 F. 3d 

543,  553 ( 4t h Ci r .  2002)  ( hol di ng t hat  r ul es  r egar di ng use of  

deadl y f or ce wer e cl ear l y es t abl i shed by 1998) .    

Mor eover ,  even assumi ng t hat  def endant  had subj ect i vel y 

bel i eved t hat  hi s use of  deadl y f or ce was necessar y and pr oper ,  

a r at i onal  t r i er  of  f act  coul d f i nd t hat  such a bel i ef  was not  

obj ect i vel y r easonabl e.   A t r i er  of  f act  coul d f i nd t hat  i t  i s 

not  obj ect i vel y  r easonabl e f or  a f eder al  of f i cer  t o concl ude 

t hat  i t  i s  necessar y and pr oper  t o use deadl y f or ce t hat  

v i ol at es  t he Const i t ut i on and Just i ce Depar t ment  pol i cy .   See 

Whi t ehead v.  Senkowski ,  943 F. 2d at  234 ( t o be i mmune f r om st at e 

pr osecut i on,  f eder al  of f i cer ' s  subj ect i ve bel i ef  must  be 
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obj ect i vel y r easonabl e) ;  Kent ucky v.  Long,  837 F. 2d at  745 

( same) .  

The gr and j ur y ' s deci si on t o i ndi ct  def endant  suppor t s t he 

concl usi on t hat  a r at i onal  t r i er  of  f act  coul d f i nd t hat  

def endant  di d not  r easonabl y bel i eve t hat  t he shoot i ng was 

necessar y and pr oper  t o t he per f or mance of  hi s dut y.   Af t er  

hear i ng f r om al l  of  t he wi t nesses,  i ncl udi ng def endant ,  t he 

gr and j ur y was char ged on t he New Yor k  l aw gover ni ng t he use of  

deadl y physi cal  f or ce i n def ense of  a per son ( N. Y.  Penal  Law 

§ 35. 15[ 2] )  and t he use of  deadl y phys i cal  f or ce i n maki ng an 

ar r est  or  i n pr event i ng an escape ( N. Y.  Penal  Law § 35. 30) .  

These def enses pr ovi de t hat  a l aw enf or cement  of f i cer  may use 

deadl y physi cal  f or ce i f :   ( 1)  t he of f i cer  subj ect i vel y bel i eves 

t hat  a suspect  i s usi ng or  i s about  t o use deadl y physi cal  f or ce 

agai nst  t he of f i cer  or  a t hi r d par t y  and ( 2)  t hat  bel i ef  i s 

obj ect i vel y r easonabl e. 14  See N. Y.  Penal  Law §§ 35. 15( 1) ,  

( 2) ( a) ,  35. 30( 1) ( c) ;  Peopl e v.  Goet z,  68 N. Y. 2d 96,  115,  506 

N. Y. S. 2d 18,  29- 30 ( 1986) .   The gr and j ur y concl uded t hat  t her e 

was r easonabl e cause t o bel i eve t hat  t he shoot i ng of  Dewgar d was 

not  j ust i f i ed.   Thus,  t he gr and j ur y f ound r easonabl e cause t o 

bel i eve t hat ,  at  t he t i me of  t he shoot i ng,  def endant  di d not  

                     
14 Under  New Yor k l aw,  " ' [ d] eadl y physi cal  f or ce'  means 

physi cal  f or ce whi ch,  under  t he ci r cumst ances i n whi ch i t  i s 
used,  i s r eadi l y capabl e of  causi ng deat h or  ot her  ser i ous 
physi cal  i nj ur y. "   N. Y.  Penal  Law § 10. 00( 11) .  
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honest l y  bel i eve t hat  Dewgar d was usi ng or  was about  t o use 

deadl y physi cal  f or ce agai nst  def endant  or  anyone el se or ,  even 

i f  def endant  had t hat  bel i ef ,  t hat  bel i ef  was not  obj ect i vel y 

r easonabl e.    

Because t he evi dence,  when vi ewed i n t he l i ght  most  

f avor abl e t o t he Peopl e,  was suf f i c i ent  t o es t abl i sh t hat  t he 

shoot i ng of  Egber t  Dewgar d was not  necessar y and pr oper  t o t he 

per f or mance of  def endant ' s  dut y,  def endant  was not  i mmune as a 

mat t er  of  l aw f r om st at e pr osecut i on f or  t hat  shoot i ng.   Under  

t hese ci r cumst ances,  t he di st r i ct  cour t  er r ed by di smi ssi ng t he 

i ndi ct ment  pr i or  t o a t r i al .   

 
C.  The Gr ounds on Whi ch Def endant  and t he Di st r i ct  

Cour t  Rel i ed Do Not  Est abl i sh t hat  Def endant  Was 
I mmune as a Mat t er  of  Law f r om St at e Pr osecut i on.  

 
Def endant  i n hi s mot i on and t he di st r i ct  cour t  i n i t s 

dec i si on advanced t hr ee ar gument s i n suppor t  of  t he di smi ssal  of  

t he i ndi ct ment ,  but  none of  t hese ar gument s  has any mer i t .  

Fi r st ,  def endant  ar gued t hat  he was i mmune f r om st at e 

pr osecut i on because,  at  t he moment  of  t he shoot i ng,  Dewgar d had 

been r eachi ng f or  def endant ' s gun.   See Def endant ' s Memor andum 

of  Law i n Suppor t  of  Mot i on t o Di smi ss  I ndi ct ment  at  17.  

Def endant  based t hi s cl ai m on hi s own t es t i mony bef or e t he gr and 

j ur y.  
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Def endant ' s ar gument  pr ovi ded no basi s t o di smi ss t he 

i ndi ct ment  pr i or  t o a t r i al .   Def endant ' s  gr and j ur y t est i mony 

was cont r adi ct ed by t he t est i mony of  sever al  c i v i l i an 

eyewi t nesses,  who t est i f i ed t hat  Dewgar d had t ur ned and had been 

mov i ng away f r om def endant  when def endant  shot  Dewgar d i n t he 

back.   Wher e t her e ar e di sput ed i ssues of  f act  t hat  ar e r el evant  

t o t he det er mi nat i on of  an i mmuni t y def ense,  t hose di sput ed 

i ssues of  f act  shoul d be r esol ved at  a t r i al ,  not  i n a pr et r i al  

mot i on t o di smi ss  t he i ndi ct ment .   See Uni t ed St at es ex r el .  

Dr ur y v.  Lewi s,  200 U. S.  1,  7- 8 ( 1906)  ( r equest  f or  pr et r i al  

habeas r el i ef  was pr oper l y deni ed because f act ual  quest i on 

concer ni ng whet her  sol di er s shot  suspect  bef or e or  af t er  he 

sur r ender ed shoul d be det er mi ned at  t r i al ) ;  Mor gan v.  

Cal i f or ni a,  743 F. 2d 728,  733- 34 ( 9t h Ci r .  1984)  ( or der  gr ant i ng 

pr et r i al  habeas pet i t i on was r ever sed because di sput ed i ssues of  

f ac t  concer ni ng whet her  DEA agent s wer e per f or mi ng a f eder al  

dut y at  t i me of  i nci dent  and whet her  DEA agent s had act ed 

pr oper l y  shoul d be det er mi ned at  t r i al ) ;  Kent ucky v.  Long,  837 

F. 2d 727,  752 ( 6t h Ci r .  1988)  ( mot i on t o di smi ss pur suant  t o 

Rul e 12( b)  shoul d be deni ed wher e t her e i s  a genui ne f act ual  

di sput e concer ni ng whet her  f eder al  of f i cer ' s conduct  was 

necessar y and pr oper ) ;  Uni t ed St at es  v.  Al eman,  286 F. 3d 86,  91 

( 2d Ci r .  2002)  ( i t  i s i mpr oper  t o hol d pr et r i al  hear i ng on 
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