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APPELLANT' S BRI EF 

JURI SDI CTI ONAL STATEMENT 
 

The basi s f or  j ur i sdi ct i on i n t he di st r i ct  cour t  was 28 

U. S. C.  § 1442( a) ( 1) ,  whi ch aut hor i zes t hat  cour t  t o r emove t o 

f eder al  cour t  ci v i l  act i ons and cr i mi nal  pr osecut i ons commenced i n 

st at e cour t  agai nst  f eder al  of f i cer s f or  act s commi t t ed under  t he 

col or  of  of f i ce.    

The basi s f or  j ur i sdi ct i on i n t hi s Cour t  i s 28 U. S. C.  § 1291 

and New Yor k Cr i mi nal  Pr ocedur e Law § 450. 20( 1) .   Wher e a case has 

been r emoved f r om st at e cour t  t o f eder al  cour t ,  28 U. S. C.  § 1291 

per mi t s a st at e t o appeal  i f  i t  i s aut hor i zed t o do so by st at e 

l aw.   Ar i zona v.  Manypenny,  451 U. S.  232,  249- 50 ( 1981) .   New Yor k 

Cr i mi nal  Pr ocedur e Law § 450. 20( 1)  aut hor i zes t he Peopl e of  t he 

St at e of  t he New Yor k t o appeal  f r om an or der  di smi ssi ng an 

i ndi ct ment .   Peopl e v.  Coppa,  45 N. Y. 2d 244,  248,  408 N. Y. S. 2d 

365,  367 ( 1978) .  
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The j udgment  of  t he di st r i ct  cour t ,  di smi ssi ng Ki ngs Count y 

I ndi ct ment  Number  3070/ 2002,  was f i l ed Sept ember  9,  2003.   The 

Peopl e f i l ed a not i ce of  appeal  f r om t he j udgment  on 

Sept ember  22,  2003.    
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STATEMENT OF THE I SSUES 
 

1.  Whet her  i t  was er r or  f or  t he di st r i c t  cour t  t o di smi ss 

a st at e i ndi ct ment ,  whi ch char ged a f eder al  of f i cer  wi t h t he 

cr i me of  Mansl aught er  i n t he Fi r st  Degr ee,  wher e t he ev i dence,  

vi ewed i n t he l i ght  most  f avor abl e t o t he Peopl e,  showed t hat  

t he f eder al  of f i cer  shot  an unar med suspect  i n t he back as t he 

suspect  was at t empt i ng t o f l ee and t hat ,  at  t he t i me of  t he 

shoot i ng,  t he suspect  di d not  pose an i mmi nent  t hr eat  of  deat h 

or  ser i ous physi cal  i nj ur y t o anyone.   

 
2.  Whet her  i t  was er r or  f or  t he di st r i ct  cour t  t o cr edi t  

t he f eder al  of f i cer ' s  cl ai m t hat  he subj ec t i vel y bel i eved t hat  

i t  was necessar y and pr oper  t o shoot  t he suspect  and f or  t he 

di s t r i ct  cour t  t o concl ude t hat  t he of f i cer ' s  bel i ef  was 

obj ect i vel y r easonabl e,  even t hough t he f eder al  of f i cer ' s 

account  of  t he shoot i ng was cont r adi ct ed by t he t es t i mony of  

sever al  eyewi t nesses,  and even t hough a r at i onal  t r i er  of  f ac t ,  

v i ewi ng t he ev i dence i n t he l i ght  most  f avor abl e t o t he Peopl e,  

coul d f i nd t hat  t he f eder al  of f i cer  di d not  ac t ual l y bel i eve 

t hat  t he shoot i ng was necessar y and pr oper  t o t he per f or mance of  

hi s  f eder al  dut y or  t hat ,  even i f  t he f eder al  of f i cer  had t hat  

subj ect i ve bel i ef ,  t he bel i ef  was not  obj ec t i vel y r easonabl e.   
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STATEMENT OF THE CASE 

The Peopl e of  t he St at e of  New Yor k appeal  f r om a j udgment  

of  t he Uni t ed St at es  Di st r i ct  Cour t  f or  t he East er n Di s t r i ct  of  

New Yor k ( Gar auf i s ,  J. ) ,  f i l ed Sept ember  9,  2003,  di smi ssi ng 

Ki ngs Count y I ndi ct ment  Number  3070/ 2002,  on t he gr ound t hat  t he 

st at e pr osecut i on of  def endant  Jude Tanel l a,  a speci al  agent  of  

t he Uni t ed St at es Dr ug Enf or cement  Admi ni st r at i on,  was bar r ed by 

t he Supr emacy Cl ause of  t he Uni t ed St at es Const i t ut i on.   See New 

Yor k v.  Tanel l a,  281 F.  Supp.  2d 606 ( E. D. N. Y.  2003) .   

Ki ngs Count y I ndi ct ment  Number  3070/ 2002 was f i l ed i n t he 

New Yor k  St at e Supr eme Cour t ,  Ki ngs Count y,  on Oct ober  29,  2002,  

and char ged def endant  wi t h one count  of  Mansl aught er  i n t he 

Fi r st  Degr ee ( N. Y.  Penal  Law § 125. 20[ 1] ) .   By  deci si on and 

or der  dat ed Januar y 13,  2003,  t he Uni t ed St at es  Di st r i ct  Cour t  

( Gar auf i s,  J . )  gr ant ed def endant ' s pet i t i on t o r emove t hi s 

cr i mi nal  pr osecut i on f r om st at e cour t  t o f eder al  cour t .   New 

Yor k v.  Tanel l a,  239 F.  Supp.  2d 291 ( E. D. N. Y.  2003) .  

Def endant  i s at  l i ber t y .  
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STATEMENT OF FACTS 

I nt r oduct i on 

On May 1,  2002,  def endant  Jude Tanel l a was a speci al  agent  

of  t he Uni t ed St at es Dr ug Enf or cement  Admi ni st r at i on.   He was 

ass i gned t o a Dr ug Task For ce oper at i on whi ch was supposed t o 

ef f ect  t he ar r est  of  Egber t  Dewgar d,  a suspect ed dr ug sel l er .  

Dur i ng t he cour se of  t he oper at i on,  i n t he v i c i ni t y of  1419 New 

Yor k Avenue,  i n Br ookl yn,  New Yor k,  def endant  shot  t he unar med 

Dewgar d once i n t he back and ki l l ed hi m.   

A New Yor k St at e gr and j ur y,  s i t t i ng i n Br ookl yn,  New Yor k,  

i nvest i gat ed t he deat h of  Dewgar d.   Af t er  hear i ng f r om numer ous 

wi t nesses,  i ncl udi ng def endant ,  t he gr and j ur y  f ound t hat  

def endant ' s use of  f or ce was unj ust i f i ed and char ged def endant ,  

by Ki ngs Count y I ndi ct ment  Number  3070/ 2002,  wi t h one count  of  

Mansl aught er  i n t he Fi r st  Degr ee ( N. Y.  Penal  Law § 125. 20[ 1] ) .   

By deci si on and or der  dat ed Januar y 13,  2003,  t he Uni t ed 

St at es Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  New Yor k 

gr ant ed def endant ' s mot i on t o r emove t hi s  pr osecut i on f r om st at e 

cour t  t o f eder al  cour t .   By j udgment  f i l ed Sept ember  9,  2003,  

t he di st r i ct  cour t  gr ant ed def endant ' s  mot i on t o di smi ss t he 

st at e i ndi ct ment .   The di st r i c t  cour t  hel d t hat  t he Supr emacy 

Cl ause of  t he Uni t ed St at es  Const i t ut i on bar r ed t he Peopl e f r om 

pr osecut i ng def endant .   
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The Peopl e appeal  f r om t he j udgment  di smi ssi ng t he 

i ndi ct ment .  

 
The St at e Gr and Jur y Pr oceedi ng 

The Ki ngs Count y Di s t r i ct  At t or ney' s Of f i ce commenced an 

i nvest i gat i on i nt o t he deat h of  Egber t  Dewgar d bef or e a New Yor k 

St at e gr and j ur y si t t i ng i n Br ookl yn,  New Yor k.   The gr and j ur y 

hear d evi dence f r om August  t o Oct ober  of  2002 ( Af f i dav i t  i n 

Opposi t i on t o Mot i on t o Di smi ss,  dat ed Apr .  10,  2003 

[ her ei naf t er  " Af f i d. " ]  at  par a.  4) .    

The gr and j ur y hear d conf l i ct i ng evi dence as t o what  

occur r ed i mmedi at el y pr i or  t o t he shoot i ng.   Some c i vi l i an 

eyewi t nesses t est i f i ed t hat  t he unar med Dewgar d had t ur ned and 

st ar t ed t o move away f r om def endant  when def endant  shot  hi m i n 

t he back.   Def endant  al l eged t hat  Dewgar d had been r eachi ng f or  

def endant ' s gun when def endant  shot  hi m.   None of  def endant ' s 

l aw enf or cement  col l eagues obser ved t he shoot i ng.  

Dur i ng t he l i t i gat i on i n t he di st r i ct  cour t  of  def endant ' s 

mot i on t o di smi ss  t he i ndi ct ment  on Supr emacy Cl ause gr ounds,  

def endant  and t he Peopl e submi t t ed t o t he di st r i c t  cour t  

por t i ons  of  t he gr and j ur y mi nut es.   Thi s  evi dence i s summar i zed 

bel ow.  
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The I nvest i gat i on Pr i or  t o May 1,  2002 

Def endant  Jude Tanel l a was an agent  of  t he Uni t ed St at es 

Dr ug Enf or cement  Admi ni s t r at i on ( her ei naf t er  " DEA" )  ( Johnson:  

265;  Her bel :  310;  W.  Mur r ay:  366) . 1  At  t he t i me of  t he shoot i ng,  

he was assi gned t o Gr oup D- 24 of  t he New Yor k Fi el d Di v i s i on of  

t he Dr ug Enf or cement  Task For ce ( Johnson:  265;  Her bel :  310;  W.  

Mur r ay:  366) .    

Gr oup D- 24 consi st ed of  appr ox i mat el y si xt een t o ei ght een 

l aw enf or cement  of f i cer s f r om t he DEA and t he New Yor k  Ci t y 

Pol i ce Depar t ment  ( Reyes:  199- 201) .   The super vi si ng agent  i n 

char ge of  Gr oup D- 24 was Speci al  Agent  RAFAEL REYES of  t he DEA 

( Reyes:  197,  199,  209) .   Al so assi gned t o Gr oup D- 24,  i n 

addi t i on t o def endant  and Spec i al  Agent  Reyes,  wer e Speci al  

Agent s LEONARD JOHNSON,  SCOTT HERBEL,  and ROBERT ZACHARI ASI EWI CZ 

of  t he DEA,  and Det ect i ves PEDRO COLON,  EDWARD CORCORAN,  and 

KENNETH ROBBI NS,  and Ser geant  WI LLI AM MURRAY of  t he New Yor k 

Ci t y Pol i ce Depar t ment  ( Col on:  243;  Cor cor an:  395;  Johnson:  265,  

271- 72;  W.  Mur r ay:  364;  Zachar i asi ewi cz:  297;  Robbi ns :  287- 88;  

Her bel :  309- 10) .   

I n Apr i l  of  2002,  as  a r esul t  of  a DEA i nvest i gat i on i n 

anot her  st at e,  an i ndi v i dual  was ar r est ed i n New Yor k ( Col on:  

                     
1 Unl ess  ot her wi se i ndi cat ed,  number s  i n par ent heses r ef er  

t o pages of  t he appendi x .   Number s pr eceded by " SPA"  r ef er  t o 
pages of  t he speci al  appendi x,  whi ch i s at t ached t o t hi s br i ef .  
Names pr ecedi ng page number s r ef er  t o t he wi t nesses whose 
t es t i mony i s bei ng ci t ed.  
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245- 47;  Reyes:  209- 10) . 2  Thi s i ndi vi dual  became a conf i dent i al  

i nf or mant  ( Col on:  246- 47;  Johnson:  266- 67) .   The conf i dent i al  

i nf or mant  i dent i f i ed Egber t  Dewgar d as a per son who had suppl i ed 

hi m i n t he past  wi t h appr oxi mat el y t went y- f i ve t o t hi r t y 

ki l ogr ams of  cocai ne ( Col on:  246- 47) .   

Speci al  Agent  Reyes ass i gned Speci al  Agent  Johnson and 

Det ect i ve Col on t o be t he case agent s j oi nt l y conduct i ng t he 

i nvest i gat i on i nt o Dewgar d ( Col on:  244- 45;  Johnson:  266;  Reyes:  

210- 11) .   The conf i dent i al  i nf or mant  pr ovi ded Agent  Johnson and 

Det ect i ve Col on wi t h Dewgar d' s home addr ess,  Dewgar d' s  pl ace of  

bus i ness,  Dewgar d' s  cel l  phone number s,  Dewgar d' s home t el ephone 

number ,  a descr i pt i on of  Dewgar d' s car ,  and t he addr esses of  

Dewgar d' s r el at i ves ( Col on:  247) .   Det ect i ve Col on conf i r med 

t hat  Dewgar d l i ved at  1740 East  53r d St r eet  i n Br ook l yn;  t hat  

Dewgar d owned a pr i nt i ng shop,  B & A Pr i nt i ng Company,  at  653 

Fl at bush Avenue i n Br ookl yn;  and t hat  t he vehi cl e t he i nf or mant  

had descr i bed was r egi st er ed t o t he addr ess of  Dewgar d' s  par ent s 

on East  58t h St r eet  i n Br ook l yn ( Col on:  248;  Johnson:  271) .  

On Apr i l  27,  2002,  t he conf i dent i al  i nf or mant  cont act ed 

Det ect i ve Col on and sai d t hat  Dewgar d had j ust  cal l ed hi m and 

had asked i f  t he i nf or mant  was i nt er est ed i n pur chasi ng " whi t e 

t - shi r t s "  ( Col on:  248- 49) .   Whi t e t - shi r t s r ef er r ed t o ki l ogr ams 

                     
2 Det ect i ve Col on t est i f i ed t hat  t hi s  ot her  st at e was Ohi o 

( Col on:  245) .   Agent  Reyes t est i f i ed t hat  t hi s  ot her  s t at e was 
West  Vi r gi ni a ( Reyes:  209- 10) .  
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of  cocai ne ( Col on:  249) .   Dewgar d had al so asked t he i nf or mant  

i f  he had any of  t hose " t hi ngs, "  meani ng guns ( Col on:  249) .   The 

i nf or mant  t ol d Dewgar d t hat  he was i nt er est ed i n pur chasi ng 

ki l ogr ams of  cocai ne,  but  t hat  he had no weapons,  and t hat  he,  

t he i nf or mant ,  woul d cal l  back Dewgar d l at er  i n t he week ( Col on:  

249) .    

On Apr i l  30,  2002,  t he conf i dent i al  i nf or mant  was br ought  

t o t he New Yor k Fi el d Di v i s i on Of f i ce of  t he DEA ( Col on:  249,  

251) .   The i nf or mant  pl aced t wo t el ephone cal l s  t o Dewgar d,  

whi ch Det ect i ve Col on moni t or ed ( Col on:  249- 51) .   Dur i ng t he 

cour se of  t hese t el ephone conver sat i ons,  t he i nf or mant  agr eed t o 

pur chase t hr ee k i l ogr ams of  cocai ne f r om Dewgar d f or  a cer t ai n 

pr i ce ( Col on:  250- 51;  Johnson:  267) .   The i nf or mant  at t empt ed t o 

negot i at e t he pr i ce down,  but  Dewgar d i nf or med hi m t hat  he coul d 

not  al t er  t he pr i ce because t he cocai ne was not  hi s  ( Col on:  250-

51) .   The i nf or mant  and Dewgar d agr eed t hat  t he i nf or mant  woul d 

cal l  Dewgar d t he f ol l owi ng day t o ar r ange t he t i me and pl ace of  

t he t r ansact i on ( Col on:  251) .  

Af t er  t he t el ephone conver sat i ons bet ween t he i nf or mant  and 

Dewgar d,  Agent  Johnson and Det ect i ve Col on pr epar ed a " t act  

pl an, "  whi ch descr i bed how t hey i nt ended t o ar r est  Dewgar d 

( Reyes:  212- 13;  Col on:  251- 52;  Johnson:  267- 68,  272) .   Def endant  

and t en ot her  member s  of  Gr oup D- 24 wer e chosen t o par t i c i pat e 

i n t hi s oper at i on ( Reyes:  213;  Johnson:  271- 72) .   Accor di ng t o 
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