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Based upon Waugh’s refusal to testlfy at the Department of lnvestigatlon Interview, on or about 
August 30,2004, he was charged wlth violations of the NYCFD’s Rules and Regulations. The charges alleged 
that Waugh had failed to answer questlons In the course of an Inspector General’s Investlgatlon, had falied 
to comply wlth an inspector General’s Investlgatlon, had engaged in conduct unbecomlng a flreflghter 
because of such refusal, had engaged In conduct dlscredltlng the NYCFD because of such refusal and had 
violated his Oath of Offlce as a flreflghter because of such refusal. 

On November 5,2004, a hearing was held before an adminletrative law judge to conslder the charges 
against Waugh. The administrative law judge was empowered to hear the matter and make a report and 
recommendatlon to the Commissioner of the NYCFD. At  this hearing, Waugh’s counsel again argued that 
compelling Waugh to testify under the circumstances presented vloiated Waugh’s constltutlonal rlght agalnst 
self-incrlmlnation. By letter dated December I, 2004, the administrative law judge sent her report end 
recomrnendatlon to the Commissioner of the NYCFD. The adminlstratlve lawjudge found Waugh guilty of the 
administrative charges and recommended that Waugh be terminated from employment as a flreflghter. 
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On or about December 2, 2004, the Commlssloner of the NYCFD followed the admlnistmtive law 
judge’s recommendation and terrnlnated Waugh. 

Waugh flled the Instant Article 78 proceedlng to review the Comrnlssioner’s determination. Waugh 
alleges that the Commlssloner‘s detemlnatlon Is arbltraty, capricious and In vlolatlon of Waugh’s 
constltutlonal right agalnst self-lncrlmlnatlon andlor that the penalty Imposed upon Waugh was unduly harsh, 
excessive, arbltrary and capricious given Wsugh’s record of servlcewith the NYCFD since 1996. Accordingly, 
Waugh seeks to have the Commlssloner‘s detemlnatlon vacated and set aslde or, in the alternative, to have 
the penalty imposed agalnst hlm reduced. 

In his petition, Waugh argues that, under circumstances where an lndlvidual is the potentlal target 
of criminal prosecutlon, the “use Immunlty” purportedly conferred by the Department of lnvestlgatlon Is 
Insufficient to protect the potentlal defendant’s constitutional right agalnst self-lncrlmlnatlon and that 
“transactional Immunity” Is necessary before such an lndlvldual may be compelled to testlfy or face the 
prospect of loslng hls employment as a publlc employee. Addltlonally, Waugh argues that the Department 
of InEGstlgatloKdoes not have authority to grant Immunk-of an i  variety. lnstead,Wa~h76r~~e~-thafthd ~ 

District Attorney must offer the Immunity and It must be approved by a Judge before It will protect the potentlal 
defendant from crlmlnal prosecution. 

The Court of Appeals has stated: 

... when a public employee Is compelled to answer questlono or face removal upon refuslng 
to do so, the responses are cloaked with lmmunlty automatically, and nelther the compelled 
statements nor their frulh may thereafter be used agalnst the employee In B subsequent 
crlmlnal prosecution. The resultlng lmmunfty that attaches when a wltness Is ordered to 
answer such questions, therefore, flows directly from the Constltutlon, attaches by operation 
of law, and Is not subject to the discretion of the employer. ... It is well settled, however, that 
the State ‘may compel any person enjoying a publlc trust to account for his actlvltles and 
may terminate hla services If he refuses to answer relevant questlons ...’ ... where a public 
employee ... refuses ‘to answer questions speclflcaliy, directly, and narrowly relating to the 
performance of hls offlclsl dutles, without belng roqulred to waive hls lmmunlty with respect 
to the use of hls answers or the frulb thereof In a crlmlnal prosecution of hlmself * * the 
privilege agalnst self-lncrlminatlon would not [be] a bar to his dismissal’. ... Thus, what lo 
proscrlbed as unconstitutional Is to condltlon publlc employment upon a waiver of the 
privilege agalnst self-incrlmlnatlon. 

I 

(Matt v Larocce, 71 NY2d 154,169-160 [198a). 

4801 of the New York City Charter establishes a Department of investigation. 5803(b) of the New York 
City Charter provides that the Commlssloner of the Department of Investigation; ‘ I . . *  Is authorized and 
empowered to make any study or lnvestlgatlon which In his oplnlon may be In the best interests of the cky, 
Including but not limited to lnvestlgatlons of the affairs, functions, accounts, methods, personnel orefflcfency 
of any agency.” 8805 of the New York City Charter provldes that the commlssloner or deputy commlssloner 
conducting an investigation may compel the attendance of witnesses. 51 128 of the New York City Charter 
provides that no person shall: “prevent, Interfere wlth, obstruct, or otherwise hinder any ... lnvestlgatlon belng 
conducted pursuant to the charter. Any vlolatlon of this section shall constltute cause for suspension or 
removal from office or employment. ... Full cooperation wlth the commlssloner of investlgatlon shall be 
afforded by evety ... employee of the city.” 81 138(a) of the New York City Charter provides that any lndlvldual 
who become8 an employee of the City of New York must flle a wrltten statement with the city clerk lndlcatlng 
that he or she has read and will comply, lnteralla, with the provisions of 51128 of the New York City Charter. 

§15-113 of the Administrative Code of the City of New York empowers the Commlssloner of the 
NYCFD, upon compliance with appropriate procedures, to punish flreflghters for; “...any conduct Injurious 
to the public peace or welfare, or immoral conduct, or conduct unbecomlng an offlcer or member, or other 
breach of discipline...”. Additionally, 515-218 of the Admlnlstrative Code of the Clty of New York dlrects the. 
Commissioner of the NYCFD to lnvestlgate and lnqulre Into; “[tlhe vlolatlon ofthe .... regulations ... , for the 
purpose of dlscoverlng any delinquency In the performance of duty or violations of discipline, on the part of 
any ... employee of the department” 
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In the matter presently before this court, the New York City Charter compelled Waugh to cooperate ’ 
with the investigation being conducted by the Department of Investigation or be subject to the potential 
penalty of the loss of his employment. Even if the Assistant Commissioner had failed to read the provisions 
of Executive Order 16 to Waugh, “use immunity” would have applied to his statements In the Department of 
lnvestlgatlon interview by operatlon of law. 

Waugh alleges that compelilng him to testlfy without granting him “transactional Immunity” vlolates 
his constitutional rlght against self-lncrlmination. Notwithstanding this contentlon, the only occasion requlrlng 
“transactional Immunity” is when an Individual is being called upon to testlfy before a grand jury (cf. Cortes 
v County of Nassau, 248 AD2d 616,617 [2”d Dept 19981). Waugh offers no compelling reason to depart from 
the rule set forth by the Court of Appeals In Matt v LaroccB (supra). Waugh was not belng compelled to 
walve his constltutlonal right against self-lncrlrnlnatlon. instead his decision to withhold hls teotlmony 
represented his assessment of the relative risk of the potential loss of his employment as against the 
possibility that, in his particular circumstances, his testimony could somehow result in his prosecutlon for 
a criminal offense even though the testimony and its fruits could not be used In any such prosecutlon. Waugh 
Ignores tha-fact that;at the-time-of the i r i c a p t t t f  h i ~ i o p i m ~ m n f - t h 6 t e r m s ~  hemgreed to (based 
upon the provisions of the NewYork City Charterset forth above) was that he would be obilgated to cooperate 
In any lnvestlgatlons of the Department of investigation. That agreement, tempered by the protectlons 
afforded by “use immunity”, did not Infringe upon Waugh’s constitutionally protected rlght agalnst self. 
lncrlmlnatlon (as manifested by the fact that he ultimately did not testify). However, Waugh does not have 
a constltutlonally protected rlght to contlnued public employment when he acts In contraventlon of the terms 
he agreed to as a condition of that employment. 

Turning to the questlon of whether the NYCFD’s d termination of Waugh’8 punishment is harsh or 
excessive, the approprlate standard is whether the penalty t 8: “,,, so disproportlonate to the offense, In ilght 
of ail the circumstances, as to be shocking to one’s sense of fairness ...” (Matter of Pel/ v Board of 
€ducaflon, 34 NY2d 222,233 [1074]). The circumstances of the Instant matter involve an lnvestlgatlon by the 
New York City Department of investlgatlon Into serlous charges of potentially Illegal actlvltles undertaken by . 
one or more public employees while on duty at a facility owned and operated for the pubilc benefit. The 
pubilc, the pubilc employer and the public employees who are affliiated with the facility Involved all have a 
substantial interest In determining what actually took place. it appears that Wallgh has some infomatlon to 
contribute to that detemlnation. Moreover, upon accepting his employment as 8 flreflghter, Waugh agreed 
to cooperate in any lnvestlgatlon of the Department of lnvestlgatlon by, among other things, providing sworn 
testimony concerning his knowledge of the events being Investigated. in now refusing to do so, Waugh has 
repudiated his employment agreement with the City of New York. The New York City Admlnletratlve Code 
granta the NYCFD commissioner the authority to punish employee conduct which Is injurious to the public 
welfare, Immoral, unbecomlng a member of the NYCFD or another breach of discipline. Under these 
circumstances, the NYCFD’s declslon to terminate Waugh’s employment based upon his conduct does not 
shock the court’s sense of fairness. Accordingly, it is; 

ORDERED, ADJUDGED AND DECREED: that Waugh’s petition Is denied and the instant Article 78 
proceeding Is dismlssed. 

The foregolng constitutes the declslon, order and judgment of the court. 

\ l  Hon. Karen S. Smith, J.S.C. 
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