UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
OBRYCKA,
Plaintiff,
V. Case No. 07 C 2372
CITY OF CHICAGO, et al.,

Defendants.

PRELIMINARY EXPERT REPORT OF LOU REITER
1. My name is Lou Reiter. | have been actively involved in police practices and law
enforcement since 1961. | was an active police officer for 20 years. Since my
retirement in 1981 as an active police officer, | have been involved in police and
law enforcement practices as a private police consultant.
2. Since 1983 | have been providing law enforcement consultation in police training
and management. | provide law enforcement training in the following areas:

Investigation of critical incidents - officer involved shootings, use of
force, and pursuits.

Managing the Internal Affairs function.
Police discipline.

Use of force and deadly force issues.
Police pursuit issues.

Investigative procedures and supervision.
Jail intake procedures

Personnel practices.

Supervisory techniques

Crowd control procedures.

Liability management.

Policy and procedure development.
Management effectiveness.



| consult with police departments of 3 to 39,000 employees, performing internal

audits for the police organization. My primary areas of focus during these audits
are:

Citizen complaint procedures.

Discipline, internal affairs and early warning systems.

Personnel practices including selection, hiring, EEOC/AA,
promotion, assignment and retention.

Specialized operations including traffic, investigations, narcotics,
vice, intelligence, emergency response teams and unusual
occurrence units.

Organizational structure and command responsibilities.

Police department governance.

Policy and procedures development.

Use of force policy and procedures.

Investigation of critical incidents.

Since 1983, | have been retained in over 1000 police related cases. This
involvement has been on a mix of approximately 2/3 plaintiff and 1/3 defense.
Assistance provided includes case analysis and development and expert witness
testimony. | have been qualified in state and Federal courts, including the District
of Columbia and Puerto Rico, to provide trial testimony in many areas including:
Field procedures including tactics, arrest techniques and pursuits.
Standards of police misconduct investigations.
Use of force and deadly force.
Supervision.
Investigative procedures.
Jail intake procedures
Police management and personnel practices.
Investigation of citizen complaints and discipline.
Police policy and procedures development.
Police training.
| am a former Deputy Chief of Police of the Los Angeles Police Department. |
served as a police officer in the Los Angeles Police Department for over twenty
years until | retired in 1981. During that period of time | served as a patrol and

traffic officer, supervisor, manager, command officer and executive staff officer. |



was involved in police training, investigating allegations of police misconduct,
Chairman of the Use of Force Review Board, member of the Unusual Occurrence
Command Post Cadre, and researcher and author of the chapters on internal
discipline, training and management/employee relations for the Police Task Force
Report of the National Advisory Commission on Criminal Justice Standards and
Goals. In 1993 | published the manual/guide Law Enforcement Administrative
Investigations; the Second Edition in 1998, and the current Third Edition in 2006.
5. My experience, training and background is more fully described in the
attached resume. A complete list of my testimony during the past four (4) years

is attached.
6. | have reviewed the following materials to date regarding this case:

- Complaint
« Answers
- Response to Request for Admissions
- Fraternal Order of Police Collective Bargaining Agreement 2003-2007
- Various news media articles and video clips regarding administrative
investigations and City and Police responses, Chicago officials’ comments
regarding the Code of Silence, Jefferson Tap incident, and other officer involved
incidents of misconduct
- Court and agency documents regarding other recent officer convictions
- Depositions in this litigation
- Sgt. Kenneth Bigg
« Thomas Bilyk
- Dion Boyd
- Commander Keith Calloway
« Michael Duffy
- Lauren Freeman
« Charles Halpern
- Officer Jerry Knickrehm
- Officer Peter Masheimer
- David Naleway
« AS Debra Kirby
« Marcin Kolodziej
« Karolina Obrycka
- Joseph Skala



- Joseph Stehlik
- Depositions from Gilfand case Aaron and Barry Gilfands and Scott
Lowrance
« Chicago Police Department reports
- OPS reports of videotape review including transcript of conversation between
Plaintiff and Officer Mashiemer and retaliation incident
« IAD report reference arrest of Officer Abbate
- CPD General Orders referencing disciplinary process
- |AD Standard Operations Procedures 1997
- OPS Standard Operations Procedures 2000
- CR 1004248 OPS investigation of responding officers: Knickrehm/Masheimer
- Officer Abbate CR history
« Complaint History
- C 302115, 1004337, 237004, and 258124
- Videotapes security
- Audiotapes
- Videotape of incident on Fox News
« Dr. Whitman (draft report), “Data Analysis Memo for Obrycka v. City of Chicago,
July 31, 2009
- Dr. Christopher Cooper, “Yes Virginia, There is a Police Code of Silence,
Prosecuting Police Officers and the Police Subculture,” 2007 paper

These opinions are based upon the totality of my specialized knowledge in the
field of police practices. This experience is derived from my personal police
experience, knowledge and training. This expertise has been developed during
my 46 years involvement in law enforcement at all various capacities as a
practitioner and my continued experience as a trainer, auditor and litigation
consultant. This experience has provided me with extensive personal and
specialized training, experience and knowledge of police operations and
generally accepted police practices. The body of knowledge that | have reviewed
over the years coupled with my personal and professional experiences, my
continued auditing of police agencies, my constant training of police supervisors,

managers and executives, my continuous interaction with other police



professionals, organizations and training personnel, all form the foundation for
the opinions | am rendering in this matter.

There is a large body of knowledge and literature about the practices and
standards which modern, reasonably managed and administered police agencies
across the U.S. should follow and apply to its operations. These generally
accepted practices have developed over time to encourage and assist police
agencies to deliver police services to communities serviced which are
professional, reasonable, effective and legal. Many of these generally accepted
practices have been developed from law enforcement critical analysis of field
incidents and examinations of incidents reported to cause police liability,
deficiencies and employee misconduct. These generally accepted practices
have been a response to reported cases of police misconduct and liability and a
desire by law enforcement to create a system to ensure that police conduct
remains within acceptable legal and constitutional bounds. | am familiar with this
body of knowledge and through my continuous training and audits assist law
enforcement with this requirement for reasonable and legal police response to
field incidents and for constant improvement.

My examination of the factors involved in this police practices incident
embodies the basic fundamentals which | employ in my professional examination
of police agencies during my audits and when working as a consultant with the
U.S. Department of Justice. My opinions are provided with a reasonable degree
of certainty within the fields of law enforcement, police activity and police

administration and supervision.



The terminology | use in my Expert Report is not meant to invade the
purview of the court or the final jury determination. | use these terms in my
training of police supervisors, managers and command officers when instructing
on administrative investigations and civil liability. These are products of my
continuous review of case law which should guide a reasonable police agency in
supervising its employees. These terms have become common terms within law
enforcement supervision, management and risk management; just as the terms
of probable cause, reasonable suspicion and the prima facie elements of crimes
have become common terminology for police field personnel and detectives.

| have been involved in over an estimated 15 civil litigation matters concerning the
Chicago Police Department since the late 1980s. On four (4) occasions | was
retained by the City as a police practices expert. This case involvement has
allowed me to become familiar with the personnel, citizen complaint process,
disciplinary system, numerous studies and commission reports, and operations of
the Internal Affairs and Office of Professional Standards. | have reviewed
depositions of at least four (4) prior Chicago Police Superintendents, a similar
number of Directors of OPS, and many Police Department managers, supervisors
and first level officers. During this period of time | have also reviewed several
hundred CR investigations conducted by the Department. The last case | acted as
a police practices expert was in 2007, Arias, et al., v. City of Chicago, et al.,
05C5940, concerning events occurring during 2004-2005. In my review of this
case | reviewed approximately 300 CR files conducted by both Chicago OPS and
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| have been retained by the Plaintiff's attorney to evaluate this current litigation
from the point of view of the police Code of Silence and administrative
investigations. These are widely known in law enforcement to have a direct impact
on creating an environment with a police agency which could influence police
employees to conduct themselves, both on and off the job, in a manner contrary to
accepted conduct little fear of sanction by the agency.

In my opinion, based upon my specialized knowledge, skills and training
coupled with my continuous review of documents and testimony from the
Chicago Police Department over the past 20 years and the discovery in this
case, the Chicago Police Department has created an organizational
environment where the Code of Silence and deficient administrative

in igations and disciplinary procedures are present and would allow

police officers to engage in misconduct with little fear of sanction. This
adverse environment, in my opinion, is the product of acts and/or omissions
by the Police Department to conduct itself in a manner contrary to
reasonable and generally accepted police practices.

Police officers operate in the field essentially autonomously. Their daily
performance is monitored and controlled by training, policies and procedures and
supervisory techniques and systems, including administrative investigations.
These three (3) elements establish the parameters within which field police officers
perform. These systems and practices inform officers what they should or should
not do particularly when dealing with citizens during enforcement encounters. The

supervisory practices, techniques, systems and administrative investigations are



the most critical aspect of controlling, monitoring and guiding field officer
performance.

12.  Administrative investigations, commonly referred to as Internal Affairs or
Professional Standards, are vital to maintaining reasonable parameters of field
performance by officers. These investigations can originate from a myriad of
sources. A common police practice is to investigate allegations of police
misconduct which come to the attention of the police agency from any source if
the allegation if later proven true would amount to misconduct. This type of
system protects the concerns and rights of the four (4) essential elements to
such a system - the aggrieved person, the accused officer, the involved police
agency, and the community served by the police agency. These systems of
administrative investigations establish the environment within the involved
agency for field officers to know that they will be held accountable for their
actions in the field.

13. These practices are not new in the police field. They have been delineated in
frequent national studies on police practices including the 1931 Wickershim
Commission, 1967 President Johnson’s Commission, 1968 Kerner Commission
Report, 1974 Police Task Force Report of the National Advisory Commission on
Criminal Standards and Goals, and other similar studies since that time. These
practices are embodied in model policies of nationally recognized police
professional groups such as the International Association of Chiefs of Police and
the Police Executive Research Forum. They have been continuously referenced

in authoritative texts such as the O.W. Wilson Police Administration and its many



successors, the International City Management Association’s texts on municipal
police practices and Police Administration, Fifth Edition, Swanson, Territo and
Taylor. It is extensively covered in specific training for administrative investigations
by national training entities including the Institute for Police Technology and
Management (FL), International Association of Chiefs of Police (VA), Americans for
Effective Law Enforcement (IL), and Public Agency Training Council (IN). Since
1997, specific recommendations for this aspect of policing are embodied into the
various agreements between police agencies and the Civil Rights Division, U.S.
Department of Justice and the “best practices” developed by the U.S. Department
of Justice from these investigations.
During the police seminar training | conduct on law enforcement administrative
investigations and police discipline, | frequently use court case citations. These
are used to illustrate the importance of following generally accepted practices
when conducting these types of supervisory investigations. Some of those | have
and continue to use are Beck v. City of Pittsburgh, et al., 89 F.3d 966 (3rd Circ.
1996)Cert. denied, and Clark v. City of Muskegon, 2000 U.S. Dist. LEXIS 6660
(WD MI. 2000). From Beck, | emphasize the following points:
Policy made in 2 ways. (1) “official proclamation, policy or edict.” (2) “A course
of conduct is considered to be a ‘custom’ when, though not authorized by law,
such practices of state officials are so permanent and well-settled as to virtually
constitute law. Custom may also be established by evidence of knowledge
and acquiescence.”
“The investigative process must be real. It must have some teeth. It must
answer to the citizen by providing at least a rudimentary chance of redress

when injustice is done. The mere fact of investigation for the sake of
investigation does not fulfill a city’s obligation to its citizens.”



From Clark, | point out the court’s observations of the importance of the
complaint acceptance and investigation systems and the result they can have on
individual officer performance and behavior and agency liability:

“...adirect link between the municipalities acts and those of the police officer
can exist where there is evidence that the ineffectiveness of...citizen complaint
system was widespread, because it can be inferred that every police officer
was aware that excessive force could be used with near impunity.”

“A police department’s primary function is to investigate reports of
malfeasance. When is fails to perform that function effectively, an obvious
consequence is an increase in malfeasance since perpetrators will feel that
their actions will go unpunished. This is no less true when...police officer. In
fact, because police departments are vested with increased power and
authority over ordinary citizens, police departments must be especially vigilant
when complaints of excessive force are lodged...Citizen complaint processes
are designed to reduce police misconduct. When citizen complaints are
discouraged, ignored and discarded, it is an obvious and predictable
consequence that in an department with 77 officers, some officers will realize
they can commit misconduct with impunity.”

“The existence of a policy is not enough...we cannot look to the mere
existence of superficial grievance procedures as a guarantee that citizen’s
constitutional liberties are secured.” “Muskegon’s deliberate indifference to the
risks that flow from an inadequate citizen complaint process is sufficient to
establish causation where an officer who knows that an ineffective process
exists uses excessive force.”

| have reviewed many reports and documents in prior cases regarding the Chicago

Police Department which | believe support my opinion that the Department has

had historical and on-going problems in its complaint process, administrative

investigations and discipline.

Documents from the City Council meeting of November 5, 2003, indicated that the

Council was proposing the amendment of Chapter 2-84 of the Municipal Code of

Chicago to include “2-84-508 During investigations into civilian complaints

regarding alleged misconduct by a police officer: (a) investigators shall question
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civilians and police officers in the same amount of detail about the alleged
misconduct; (b) in the event of conflicting statements between a civilian and a
police officer, there shall be no presumption in favor of the statement of the police
officer; and (c) investigators shall give reasons for sustaining or not sustaining all
cases.” The Council further submitted a proposal to amend Ordnance 2-84-330 to
include “No complaint made against an officer shall be investigated unless the
complaint takes the form of a sworn affidavit of the complainant.”

The first amendment identified in Paragraph 16 is consistent with generally
accepted police practices and the U.S. Department of Justice best practices and
provisions within its agreements with police agencies regarding the conduct of
police administrative investigations. However, the second proposed amendment is
diametrically opposite these same generally accepted practices and the type of
governmental action considered to be a stifling and intimidating bureaucratic
hindrance to an open and transparent system for the acceptance of complaints
alleging police misconduct from the community. Use of this form of intimidation
has been condemned by study commissions on police practices as far back as the
1968 Kerner Commission following disastrous urban riots of the later 1960s. The
Police Department continues to rely on the premise that unless they have a signed
complaint from the citizen, no investigation can proceed (note Assistant
Superintendent Kirby deposition). Yet, throughout the country including lllinois,
police agencies are faced with this same requirement and continue to investigate
the matter by simply having someone within the agency become the complaining

party. Itis interesting to note that in the CR investigation involving the responding



officers to the Obrycka incident the initiating person was Mr. Duffy of OPS and
listed himself as “third party.”

The testimony of citizens and community leaders to the Committee on Police and
Fire and the Committee on Human Relations in the transcripts of hearings for
these bodies on June 24, 1999, and January 20, 2000, are replete with community
concerns and objections to the complaint and disciplinary systems of the Chicago
Police Department. An example is the testimony of Warren Friedman, Director of
the Chicago Alliance For Neighborhood Safety (page 14-16 CC00014-16), “One
result of this widespread perception of corruption and abuse is that people are
fearful of reporting incidents and skeptical of the department’s rule to improve
things. If people read sections of the contract, they will see that it sets police
officers above them, that it insulates police from accountability. It denies people
protection by forbidding investigation of anonymous complaints. It requires the
purging of personnel records of complaints after a year making prevented
measures difficult, if not impossible...In 1996 the attorney general convened a
symposium. lts topic was police integrity, public service with honor. The final
report on the proceedings echoed a question that was raised again and again by
participants. Why after decades of concern does the police culture continue to
tolerate a code of silence in matters related to violations of integrity and law.”
These deficiencies in the administrative investigations of complaints, employee
discipline and the adverse impact of the Code of Silence, has been noted by,
documented for and relied upon managers and administrators within the Chicago

Police Department. The failure to modify this systemic deficiency in the process by
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successive Police Superintendents, in my opinion, is indicative of a conscious
choice by the Police Department to continue this practice of indifference to
allegations of misconduct and police abuse including Constitutional violations.
Field officers in the Chicago Police Department, in my opinion, would be aware of
these deficiencies and the many hurdles involved in the City’s disciplinary system.
Officers who would choose to violate laws and written policies in such a
Department with this level of continuous historic deficiencies in its administrative
investigation process would more likely than not feel that the system, the
investigative process, the disciplinary system and the code of silence would shield
them from ultimately being held accountable.

In 1990, the Department undertook an internal investigation of its OPS practices
which has become known as the “Goldston Report.” This involved the re-
investigation of allegations of torture and police abuse occurring at the 2nd District
during the 1980's. Inspector Goldston’s ultimate conclusion was that this abuse
was systemic over a ten year period and that the command officers of the District
were either involved in it or were aware of it. Inspector Sanders undertook a re-
investigation of the original CR investigation of the alleged abuse which concluded
that it was not sustained. Her review involved the criminal trial transcripts of the
subsequent proceedings. She sustained the charges of abuse against three (3)
police officials. It is interesting to note that even in this investigation there were no
recommendations on issues of false and misleading statements or any analysis of

agency issues including training, policy/procedures or supervisory practices.
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In June, 1997, the Mayor created an Anti-Corruption Task Force. That group
conducted a series of meetings in its attempt to determine the scope of the
problem and to create working unit for this review. In the minutes of that Task
Force, members of the Police Department testified about the deficiencies of the
administrative investigation and discipline process within the Department. Some
of those comments were:

Chief Risley, March 18, 1997, “...Risley stated that ‘numbers’ pressures can be
overwhelming. He stated that shortcuts are tantamount to violations of civil rights,
although officers are not called upon to answer for them. There is nothing in the
organization to hold officers in check for constitutional violations...seems he is the
only one who cares about constitutional violations. He offered one example of a
clear violation of constitutional rights involving an illegal search, which, before it
reached Risley’s desk, had resulted in a “non-finding” by the deputy chief, by the
district lieutenant, and by the officers’ sergeant.”

Director Shines, April 9, 1997, “...Shines desired to disabuse the Task Force of
notion that a truly effective cop will have many complaints lodged against him
regarding excessive force and corruption.”

Letter to the Task Force from the Latin American Police Association, August 14,
1997, “...Additionally, for Tactical and Gang Units, there is the established
emphasis on measuring activity via arrest statistics. This forces officers to devise
methods in order to perpetuate a steady flow of arrests for each shift - and creates
a situation for the unscrupulous officer to pervert the criminal justice system.”

Leroy O’Shield, former commander of the Austin District and then Superintendent
of CHA, September 16, 1997, “...He highlighted a number of areas that lead to
corruption: (1) turnover arrests; (2) “confidential informant” situations, in which
young aggressive officers are looking for big busts; (3) questionable search
warrant practices.”

Chief Risley, March 18, 1998, “...Risley stated that there is a significant lack of
investigative expertise and technique at OPS, and this problem always existed at
OPS.”

UIC update (study group for the Task Force), April 23, 1998, “...They have
generally found a lack of investigatory experience at OPS, and the quality of OPS’
work and investigation techniques are lacking.”



22.

23.

UIC update, April 27, 1998, “...the staff has some concerns with the supervision
and oversight of investigators at OPS, as well as their technique and expertise.
They have seen a general dissatisfaction with OPS. However, to blame only
Gayle Shines is a fit unfair. The police department simply does not cooperate with
OPS investigations. In addition, OPS does not have good equipment, including
computer automation. They also generally have a poor relationship with IAD.
However, OPS investigators just are not making cases.”

| regularly train on this subject to police practitioners and use my publication, Law
Enforcement Administrative Investigations, as a training tool. | frequently conduct
internal audits of police agencies in the practice of administrative investigations. |
have personally been an investigator of police misconduct allegations and have
adjudicated other cases of police misconduct for 11 years as a police command
officer. | am familiar with the effect these practices have within police agencies.
The audit practices | used for my review of the practices of the Chicago Police
Department are the same that | use in my training and auditing for other police
agencies. | feel confident that these practices are consistent with the generally
accepted practices within law enforcement.

| feel that this review is sufficient for a reasonable evaluation of the practices of the
Chicago Police Department in this critical area of policing. The process | used in
this audit is comparable to the studies | have done for other police agencies and
the Department of Justice. That administrative audit process which | regularly
employ approaches the data review from the perspective of a qualitative analysis ',

frequently done with a sampling of the investigative files I'm provided during

discovery. In most cases it involves the creation of a specific form to guide and

1| conduct what | refer to as qualitative reviews of administrative investigations, rather than a quantitative
or statistical review. In my qualitative reviews, | example actual administrative investigation case files and
supporting documentation such as the disciplinary review.

15
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record my review of individual cases. This review captures relevant vital data and
then allows for the analysis of the specific aspects of the individual investigation.
These sections include the interview process, witness search/collection, evidence
collection and analysis and adjudication considerations. These audit forms are
then used to develop a matrix of the administrative investigation practice. This
process allows me to evaluate individual cases and then overlay those reviews to
determine the agency practice and philosophy.
The files | analyzed in this case, in my opinion, involve which favored the officers
and precluded any meaningful investigation and, ultimately, any discipline. These
observations were similar to those I've made in past cases involving the Chicago
Police Department and have assisted me in creating an opinion that this is a
historical,systemic deficiency. These deficiencies are contrary to the generally
accepted practices for this essential aspect of police control, monitoring and
accountability. The investigations appeared to be very pretextual with the apparent
ultimate mission to discredit the complainant rather than conduct a reasonable
search for the truth of the allegation(s). The deficiencies | observed within these
files allow me to opine that any reasonable officer on the Chicago Police
Department during this period of time would reasonably believe that they would not
be disciplined or sanctioned in any meaningful manner for misconduct involving
their actions with citizens.

Officer Abbate had familiarity with the complaint and administrative investigation

process in the Chicago Police Department. The disclosed CR investigations

indicate that he had been personally involved in five (5) complaint investigations,
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not including this current incident. These investigations are typical of those |
have reviewed in the past and demonstrated excessive time delays, improper
interview techniques, failure to discipline for giving false statements and lack of
imposition of recommended discipline.

. C302115 This investigation was agency initiated concerning improper field
activities including being out of his assigned district and failing to respond to
requests from supervisors and communications. This incident occurred in
November, 2004, with the investigative report concluded in January, 2005.
The completed adjudication with the recommendation of a 12 day
suspension was signed May, 2007. The charges included AWOL,
inattentive to work and failure to follow orders of supervisors. The discipline
was 4 counts of insubordination. In this case, Officer Abbate was required
to simply submit to:from responses rather than be interviewed. In this
response he lied, but was not charged with false statements. The
documentation from the City has indicated that this “penalty not served.”

. C258124 This Internal Affairs investigation concerned improper handling of
a prisoner’s property. It occurred in November, 1999, and was concluded in
February, 2000. This investigation was Not Sustained. The report indicated
that the complainant refused to cooperate. None of the officers was
interviewed and the investigation consisted only of a review of their reports.
None of the officers were specifically questioned about the allegations.

. C237004 This administrative investigation concerned allegations of
excessive force in the arrest and transportation of a female arrestee. It
occurred in May, 1997, and was concluded in May, 1999. Officer Abbate’s
complaint history indicates that his involvement was Unfounded. Yet, the
investigation report by OPS recommended he be suspended for 2 days.
The other officers received much more significant recommended penalties.
This investigative report reflected only a narrative summary of the interview
given to OPS.

The only administrative investigation produced in this litigation concerns the
response by Officer Knickrehm and Masheimer to the call for service by Plaintiff
Obrycka. This incident occurred on February 19, 2007. The Independent Police
Review Authority reported the conclusion of the investigation on April 25, 2008,

with charges reporting failures and giving false statements by the officers in their
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denials. The representation of the City is that no discipline has been imposed to

date.

. In this case the IPRA used the common question and answer format which
is an account typed by the investigator while interviewing the subject.
There was no tape recording.

. The subject, Ms. Obrycka, was interviewed twice. The second interview
was by telephone.

. Both officers were questioned in May, 2007. While the investigator had
the transcription of the communications/911 tape, the officers were not
questioned nor challenged with the information in that tape.

. The investigation indicated that the investigator reviewed the bar
videotape and audio portion in October, 2007.

. While the IPRA concluded that the officers were untruthful, they were not

reinterviewed nor challenged with this new information.
Dr. Whitman'’s study of Chicago Police Department, in my opinion, further supports
my observations in his statistical study. For example, Dr. Whitman found that the
sustained rate of CR investigations for Chicago police officers was extremely low.
For all complaints alleging excessive force between 1999-2004 the sustained rate
was 2.7 percent; for 2004 it was .5 percent; and the report referenced the statistics
for similar cases from the U.S. Department of Justice was 8.0 percent. His study
disclosed that for CR investigations between 2002-2004 for allegations of
“brutality; illegal search; sexual harassment, abuse and rape; racial abuse; and
planting evidence and false arrest” the sustained rate was .0122 percent.
The Code of Silence (Blue Veil or Blue Wall) is a reluctance for persons to come
forward with negative information about another person. This concept exists to
varying degrees within all walks of life and employee settings. It is more sinister in
law enforcement for several reasons. Police officers have powers over citizens
which no one else in America has - to restrict liberty and to use force against a

member of the public. Police officers are most often the only witnesses to police
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abuse of citizens’ rights. The paramilitary nature of most police agencies creates a
closer relationship amongst police officers. Various forms of retaliation are
frequent to police employees who break the Code of Silence.

The Code of Silence has been memorialized and documented in law enforcement
historically. It can be traced back to the 1866 Civil Rights Act passed to combat
“Black Codes” and the 1871 KuKluxKlan Act passed to address “customs” and
unwritten codes and failures to prosecute following the American civil war and
specifically directed to the law enforcement officers in the South who would not
enforce and prosecute persons who violated the rights of blacks. The 1931
Wickershim Commission study under President Hoover spoke to its existence in
law enforcement. In 1936, leading police administration expert August Vollmer
wrote: “It's unwritten law in police departments that police officers must never
testify against their brother officers.”

The writings of Professor Neiderhoffer in the late 1950's and 1960's further
documented this issue in law enforcement. It has been an integral part of all
national study commissions on police practices and local commissions, such as
the 1991 Christopher Commission in Los Angeles, 1992 St. Clair Commission in
Boston, and 1992 Koltz Commission of the Los County Sheriff's Office. The
Christopher Commission’s study of the Los Angeles Police Department in 1991
found that the Code of Silence was “...perhaps the greatest single barrier to the
effective investigation and adjudication of complaints.” It has been documented in
the continuous commissions involving the New York Police Department since the

days of Serpico and, most recently in 1994, the Mollen Commission. This concept
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and its negative effects has been documented in most leading and authoritative
texts on police practices.

The Code of Silence has been the underlying issue in countless civil litigation

matters involving police employees. These generally have been in cases

involving employee retaliation when they either voluntarily or reluctantly come
forth with information that results in other employees being sanctioned. Most of
these cases result in the employees not being able to continue to work within the
agency. Some examples | use during my training of police practitioners are:

. Blair v. City of Pomona, 223 F.3d 1074 (9th Circ. 2000)

. Brandon v. Allen, 516 F. Supp. 1355 (W.D. Tenn. 1981) affirmed 469 U.S.
464 (1985)

. Katt v. New York, 151 F. Supp. 2d 313 (S.D.N.Y. 2001)

. Simon v. Naperville, 88 F. Supp. 2d 872 (N.D. Ill. 2000)

. A recent case developing in 2000 in Oakland, CA., involved the
misconduct of officers referred to as The Riders; the probationary officer
bringing the misconduct to the attention of authorities had to be moved to
another police agency by Chief Word for fear of retaliation.

| have written about the Code of Silence and have made it an integral part of the
regular training | conduct within law enforcement. | initially documented the
tremendous negative impact of the Code of Silence in the chapter | authored on
“Internal Discipline” for the Police Task Force Report of the National Advisory
Commission on Criminal Justice Standards and Goals, 1973, for the U.S.
Department of Justice. | have testified on the Code of Silence in civil litigation
trials at both the local and Federal levels.

In my law enforcement training seminar | conduct and in testimony given

regarding the Code of Silence, | enumerate a methodology useful in determining
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whether the Code of Silence may be present in an agency and be having an

adverse affect on the performance of the agency and the identification of officers

engaging in misconduct:

Repeated acts without reporting and/or taking any remedial action

Will officers engage in misconduct in the presence of other officers

Have any complaints been initiated by supervisors?

Retaliation against officers who break ranks.

Is what other officers say they were doing at the critical moment contrary
to reasonable practices?

Is it an occurrence which should have alerted a reasonable officer and
focused his/her attention to the incident?

Was the incident so obvious officers would have had to shut their eyes
and ears not to have been aware of it?

Were officers in a position to have seen or heard what occurred but denied
any knowledge?

Are they avoiding, rather than denying?

Development of cliques and small specialized units

Requests not to work with specific officers or units.

During my audits of agencies, involvement with various litigation matters and my

seminars, | have come to realize that another aspect of the Code of Silence

exists in law enforcement somewhat different from the traditional view of this

adverse philosophy. | have come to identify this newer view as the Blue Shield -

acts or omissions by an agency which insulate and protect its employees from

accountability and criticism. Examples that | regularly use during my training

programs are:

Inadequate administrative investigations

Unreasonable delays in adjudicating administrative investigations and
imposition of discipline

Failure to discipline

No misconduct for false and misleading statements

Accept criminal decision in lieu of administrative decision

No confrontation with penalized misconduct

Hiding the discipline.

Confidentiality of records
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. Allowing employees to escape discipline by leaving “in lieu of” and
“personal reasons”

. Allow/encourage inaccurate testimony in civil cases.
| have opined in the past about the Code of Silence specifically in the Chicago
Police Department: “The Code of Silence exists to varying degrees in all police
agencies in the United States. The failure of the Chicago Police Department to
acknowledge its potential and take affirmative steps to eliminate or minimize the
influence of the Code of Silence, in my opinion, is a conscious choice various
Chicago Police managers and executive officers have taken and, in my opinion,
represents a position of deliberate indifference by the Chicago Police Department
to this disruptive issue within the agency. Any reasonable officer in the Chicago
Police Department would be aware of the systemic deficiencies in the
administrative investigative process and the discipline deliberative system coupled
with the entrenched affect of the Code of Silence. Those officers who engage in
misconduct and violate citizens’ Constitutional rights would do so with the
perception that their misconduct would go undiscovered or investigated in such a
deficient manner or subjected to prolonged delay in adjudication that they would
not be held accountable or sanctioned.”
During my work on the recent case of Klipfel/Casali v. Rubin, et al., 94 C 6415, |
reviewed the deposition of Brian Netols, Assist U.S. Attorney, who was the lead
prosecutor in the Miedzianowski criminal trial (this one the primary Chicago police
officer involved in the case against the ATF Plaintiffs). Attorney Netols testified
during his deposition that he believes that the Code of Silence was involved in all

eighteen (18) criminal trials of Chicago police officers that he has prosecuted (31).
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His definition of the Code of Silence was “...a belief by members of law
enforcement that there’s a code that defines certain things you do and don’t do is
report the criminal activities of other officers. And the way | understand it to work
in practice, and the way I've addressed it in court, is that code also includes not
just not, not reporting the criminal activities, but actually not interrupting or
stopping the criminal activities if you come about them.” (29-30) He has heard
that citizens involved with these types of cases have feared retaliation from the
police (32).

These types of consequences of the Code of Silence occurred in this case. The
initial indicator was the initial 911 report to Chicago dispatch. Police dispatch
operators are trained to be alert to the totality of the call for service from a citizen.
They are trained to ensure that relevant information is passed on to the assigned
and responding police units. The transcript of Ms. Obrycka’s 911 call is specific to
information that the subject of the call might have been a police officer. This is
very significant information for officer safety for the assigned field unit. With the
knowledge that a police officer might be involved it would be reasonable to
assume that a firearm might be involved. This information was not transmitted to
Officers Knickrehm and Masheimer. In my opinion, this would not have been an
oversight for any reasonably trained police dispatcher. More reasonable would be
that the dispatcher did not want to make a record that a police officer might be in
some form of trouble.

The second indicator in this case that the Code of Silence occurred was the

conscious choices made by Officers Knickrehm and Masheimer. The record in the
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transcription of the bar videotape is clear that the officers were told that “Tony” was
known to be a police officer. They were also told that the bar had a security
videotape that may have captured the incident. The officers failed to note either of
these significant evidentiary facts in their report. They filed their report as a
“simple battery.” Any reasonable officer would know that this would not normally
result in the case being put on the front burner for detectives, if any personal
follow-up even occurred. The IPRA sustained these allegations against the
officers for not reporting the possible misconduct of a fellow police officer and for
giving false statements to IPRA.

A third indicator of the Code of Silence is the documentation from OPS/IPRA that
this office apparently did not conduct any investigation of the police dispatcher and
why the dispatcher failed to notify the assigned officers that a police officer might
be the suspect in the call for service.

A fourth indicator is the perfunctory attempt by Internal Affairs to locate Officer
Abbate once it was established he was the subject of the assault of Ms. Obrycka.
Assistant Superintendent Kirby (head of Internal Affairs) testified that the unit’s
ability to locate Officer Abbate would be limited as this was only an administrative
investigation; in reality it was a criminal as well as an administrative investigation.
Afifth indicator was the allegations that Officer Abbate and others were attempting
to retaliate against Ms. Obrycka and the bar in an attempt to have the charges
dropped against Officer Abbate.

The last indicator is the hastened attempt by the Police Department to have Officer

Abbate prosecuted on a misdemeanor charge, rather than wait for the complete
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analysis of the case by the State Attorney’s Office. During that misdemeanor
proceeding, the local District Commander ordered that the media not be allowed to
cover the proceeding.
My perceptions of the Code of Silence within law enforcement and, specifically, the
Chicago Police Department is echoed in the detailed legal article by Dr.
Christopher Cooper, “Yes Virginia, There is a Police Code of Silence, Prosecuting
Police Officers and the Police Subculture,” 2007. This article has specific
references to issues within the Chicago Police Department.
The other documents, information and data that | have reviewed in regards to this
case referenced earlier in this report is indicative of further systemic disciplinary
deficiencies in other City units, as well as the Police Department. This information
details other significant disciplinary issues within the Police Department delineating
similar factors to this case with other police officers and specialized police units.
Media accounts of City leaders, including the Mayor and current and past Police
Superintendents, indicates that these persons were aware of the current and
historical disciplinary deficiencies and the negative impact of the Code of Silence
and had not implemented concerted programs to rectify this known problem.
It is my understanding that additional materials may be in process of being
produced or may be requested later. | would request that this report be
considered a preliminary report. Should any subsequent information be
produced and materially affect or alter any of these opinions, | will either submit a
supplemental response or be prepared to discuss them during any scheduled

deposition.
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46. At this point in the development of this case | do not know whether | will be using
any demonstrative aids during my testimony. Should | decide to use any such
tool, | will assure that they are made available for review, if requested, prior to
their use.

47. My fees for this professional service is a flat Case Development Fee of $7500
and a fee of $2000 for a deposition in the Atlanta area or $2500 per day plus
expenses for services away from the Atlanta area including depositions and trial

appearances.

This report is signed under penalty of perjury on this 27th day of August, 2009, in

London, KY.

Lou Reiter
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